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Before  Honorable  Charles  E.  Hughes, 

Governor  of  the  State  of  New  York. 


IN  THE  MATTER  OF  THE  CHARGES 

AGAINST 

JOHN  F.  AHEARN,  PRESIDENT  OF  THE  BOROUGH  OF 
MANHATTAN,  IN  THE  CITY  OF  NEW  YORK. 

BRIEF  FOR  PETITIONERS. 


NELSON  S.  SPENCER, 
CHARLES  H.  STRONG, 

Counsel /or  Petitioners. 
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Before — Honorable  Charles  E.  Hughes, 

Governor  of  the  State  of  Ne-w  York. 


In  the  Matter 

OF 

The  Charges  against  John  F. 
Ahearn^    President    of    the] 
Borough    of    Manhattan,    in 

the  City  of  New  York. 


BRIEF     FOR     PETITIONERS. 

The  charge  against  the  Borough  President  is  of 
misconduct  in  ofiice  and  of  incompetency,  neglect, 
waste  and  violation  of  law  in  the  administration  of 
his  office.  Certain  particulars  are  specified,  based, 
as  appears  in  the  petition,  upon  the  findings  of 
the  Commissioners  of  Accounts  in  their  report  of 
the  investigation  conducted  by  them  of  the  Borough 
President's  office — instituted  at  his  request — and 
transmitted  to  the  Governor  for  his  action  by  the 
Mayor  of  the  City  of  New  York, 

This  charge  is  not  founded  upon  any  single  act 
or  default,  nor  do  the  petitioners  ask  that  the  Bor- 
ough President  be  removed  for  any  single  act;*|)i!t  ; 
that  he  should  be  removed  upon  the  series  of  actts  -■    "      ;.'  {  / 
and  omissions  shown  by  the  evidence,  which,  c^in-;  1%'i  ?     .  ', 
sidered  together,  plainly  prove,  we  submit,  .that'///'''. /\, 
the  Borough  President  has  been  and  is  mcomi^ec2i'>x,''j'J  /\  /;/ ;  , 
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that  he  has  neglected  his  duties,  that  he  has  been 
wasteful  of  public  interests  and  moneys,  and  that 
he  has  failed  to  observe  the  law.  A  special  in 
stance  of  dereliction  of  duty  may  be  excused,  but 
general  dereliction  such  as  here  appears  is,  we 
think,  inexcusable. 

We  also  submit  that  the  facts  contained  in  the 
report  of  the  Commissioners  of  Accounts  have  been 
maintained  in  their  integrity.  There  is  no  point 
of  substance  upon  which  they  have  been  success- 
fully assailed,  and  if,  prima  facie,  they  warranted 
the  removal  of  the  Borough  President,  their  resist- 
ance to  attack  has  enlarged  the  warrant.  It  is 
apparent  that  the  Borough  President  is  himself  of 
the  opinion  that  the  warrant  exists,  for  in  May 
last,  when  only  a  portion  of  the  facts  had  been 
made  public  by  the  investigation  of  the  Commis- 
sioners of  Accounts,  in  a  conversation  with  Mv. 
Dalton,  which  he  did  not  undertake  to  deny  when  a 
witness,  he  said  (pp.  1044,  1045,  Printed  Record)  : 
"I  have  been  talking  with  some  people,  friends  of 
yours,  friends  of  mine,  and  we  came  to  the  con- 
clusion that  the  only  way  to  save  me  from  being 
removed  by  the  Governor  was  for  you  to  resign." 
The  tenor  of  that  conversation  forecasts  his  de- 
fense made  here. 

The  defense  is  virtually  a  confession  of  the  facts, 
but  a  disclaimer  of  responsibility.     He  confesses 
the  facts,  if  in  no  other  way,  by  his  partial  house- 
cleaning,  by  the  removal  or  enforced  resignation  of 
certain  of  his  subordinates,  by  the  appointment  of 
competent  men  as  Commissioner  of  Public  Works 
and  Chief  Engineer  of  Highways,  by  repairing  the 
streets,  by  forcing  the  asphalt  companies  to  live 
..  J    ■    .V'P  .to  their  contracts,  by  procuring  supplies  to  be 
'•.  "  'furnished  and  repairs  to  be  done  by  contract  after 
. ; ;.  V'  i^ublic  letting  which  were  before  procured  or  made 
■°-;/ '.on- open  orders  (including  in  this  statement  orders 
•.*•;•;•  ior  sewer  repairs),  by  distributing  his  orders  for 
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various  jldnds  of  supplies  and  repairs  among  vari- 
ous persons  instead  of  giving  them  to  favored  in- 
dividuals, aud  by  various  lesser  reformations. 

It  maj^  be  said  in  parenthesis  that  this  enforced 
repentance  is,  we  believe,  insincere.  In  his  conver- 
sation with  Mr.  Dalton,  to  which  we  have  referre<l, 
the  Borough  President  said,  as  Mr.  Dalton  testi- 
fies (p.  104G,  Printed  Record)  :  "This  won't  last 
long;  we  want  to  get  a  good  man  in  there.  When 
I  say  a  good  man  I  mean  a  man  who  don't  belong 
to  the  organization,  who  the  public  will  take  up 
and  the  newspapers  make  a  great  time  and  say, 
'Ahearn  is  doing  the  proper  thing,'  and  after  a  little 
while  it  will  quiet  down  and  you  can  come  back 
again."  In  the  light  of  his  attitude  towards  the 
"organization"  as  displayed  in  his  cross-examina- 
tion, this  statement  bears  the  marks  of  genuine- 
ness. The  suggestion  which  we  make  is  further  sup- 
ported by  his  attitude  towards  Mr.  Walker.  In 
spite  of  his  utmost  confidence  in  Mr.  Walker  (p. 
3585,  Sten.  Min.),  he  removed  him  without  other 
evidence  than  a  published  statement  of  testimony 
taken  before  the  Commissioners  of  Accounts,  al- 
though Mr.  Walker  not  only  denied  the  charges, 
but  claimed  that  he  was  entitled,  under  §  1543  of 
the  Charter,  to  a  hearing  of  the  charges  against 
him.  When  he  was  advised  of  Mr.  Walker's  claim 
he  took  no  advice  of  anybody  (pp.  3435-3437,  Sten. 
Min.).  He  has  appointed  to  fill  his  place  tem- 
porarily Mr.  Stewart,  an  assistant  engineer  of  the 
Bureau  of  Highways,  who  has  no  qualifications  for 
the  position,  and,  althouogh  this  ai^pointment  was 
made  in  May  last,  he  is  still  looking  around  for  a 
man  to  fill  Mr.  Walker's  place  (pp.  3443-3445, 
Sten.  Min.).  It  may  be  inferred  that  he  is  keep- 
ing the  place  for  Mr.  Walker,  as  he  proposed  to 
keep  Mr.  Dalton's  place  for  Mr.  Dalton,  and  that 
he  will  have  an  admirable  reason  for  reinstating 
him,  when  he  is  ordered  to  do  so  b;^  the  Courts  in 


Mr.  Walker's  proceeding  against  him  (p.  2940, 
Sten.  Min.),  because  Mr.  Walker  was  not  given 
an  opportunity  of  making  an  explanation  as  pro- 
vided in  the  section  of  the  Charter  to  which  we  have 
referred. 

In  addition  to  the  confession  by  deed,  there  is 
liere  a  confession  of  many  derelictions  of  record, 
coupled  with  the  claim  that  his  subordinates  in 
whom  he  had  implicit  confidence  were  chargeable 
with  the  blame.  lint  such  an  excuse  is  in  this  case 
wholly  insufficient.  Aside  from  his  direct  and  ac- 
tive control  of  the  administration  of  his  office^  (a 
matter  which  we  wlil  consider  hereafter)  to  entitle 
a  public  officer  to  rely  on  his  subordinates,  they 
must  be  chosen  with  some  regard  for  their  fitness 
for  their  work,  and  he  must  exercise  such  general 
sujDervision  over  them  as  will  enable  him  to  know 
that  they  are  faithfully  performing  their  duties. 
Upon  his  own  testimony,  both  these  elements  are 
here  lacking.  His  immediate  subordinates  filled 
their  i)ositions  because  they  were  district  leaders 
in  his  political  party;  so  far  as  appears  that  was 
their  only  qualification,  and  he  did  not  make  e\  en 
such  ordinarv  examination  into  the  workings  of 
their  bureaus  as  would  have  immediately  shown  the 
derelictions  which  have  gone  on  for  three  vears  un- 
challenged  until  an  outside  investigation  revealed 
them  to  the  public.  There  is  not,  and  there  ought 
not  to  be,  any  distinction  in  this  respect  between 
an  elective  and  an  appointive  official.  If  it  ex- 
isted, it  would  mean  that  an  elective  official  could 
never  be  removed  for  incompetency  or  neglect  of 
his  duties,  for  he  can  always  shelter  himself  be- 
hind his  subordinates,  and  the  power  of  removal 
given  by  the  statute  would  be  rendered  nuoatorv. 
The  Borough  President  apparently  relies  upon  the 
fact  that  he  has  the  sanction  of  the  electors  of  the 
Borough  for  his  acts,  for  he  said  (p.  3429,  Sten. 
Min.)  that  if  he  had  done  any  wrong  or  had  mis- 
managed his  office,  he  thought  the  people  would  not 


have  re-elected  him.  The  answer  is  obvious,  that  the 
facts  ^^iiich  now  appear  were  not  known  at  the 
time  of  liis  re-election,  and  it  maj  be  said  with  con- 
fidence that  if  he  were  now  a  candidate  for  re- 
election he  could  not  be  re-elected.  He  also  naivelv 
confessed  his  own  incompetence,  for  he  said  aj>ain 
(p.  3-105,  Sten.  :\rin.)  that  Mr.  Scannell  had  no 
more  (jnalifications  to  be  Superintendent  of  High- 
ways than  he  had  to  be  President  of  the  Borough 
when  elected.  He  must  concede  that  the  Depart- 
ment of  Highways  has  been  woefully  mismanaged. 
He  removed  his  Commissioner  of  Public  Works 
because  it  was  so.  If  then  he  is  no  better  than 
that  official,  he  ought  also  to  be  superseded  by  some 
one  competent  to  hold  his  office. 

The  Condition  of  tJie  HigJiiraijs. 

There  is  at  least  one  charge  which  the  Borough 
President  cannot  meet  by  any  disclaimer  of  respon- 
sibility. That  is  the  condition  of  the  highways. 
The  principal  part  of  his  duties  under  the  ('barter 
relates  to  the  streets  and  their  care,  and  of  their 
condition  he  had  ample  notice.  The  evidence  is 
conclusive  that  at  no  time  during  his  administra- 
tion ^yeve  the  streets  kept  in  decent  repair  until 
the  summer  last  past.  This  is  true  both  as  to  the 
asphalt  pavements  repaired  under  contract  and 
the  stone  block  pavements  repaired  by  liis  own 
force.  This  statement  is  made,  too,  of  the  wear 
and  tear  holes  in  the  streets,  aside  from  other  de- 
fects, as  to  which  there  can  be  no  question  of 
divided  responsibility  between  him  and  the  head  of 
any  other  department. 

The  evidence  on  this  point  given  by  Messrs.  De- 
Berard,  Howard,  Opdycke,  Dow  and  Klein  was  un- 
shaken on  cross-examination,  and  it  is  corroborated 
by  the  evidence  of  his  own  assistant  engineer,  Mr. 
Goodsell,    who    testified     (p.    1638,    Sten.    Min.) 


"there  were  many  holes  in  the  streets  in  the  fall 
"of  1906." 

Mr.  Allen  Wade  Dow,  a  consnltiug  specialist  on 
pavements,  testified  that  in  the  spring  of  1907  he 
found  "at  least  sixty  per  cent,  of  the  asphalt  streets 
"in  a  most  wretched  condition,"  and  by  "wretched 
"condition,"  he  meant  "needing  immediate  repairs." 
He  says,  "The  pavements  were  worn  throngh  so  that 
"in  a  great  many  cases  there  were  holes  three  and 
"four  feet  in  diameter  and  tAvo  and  three  inches  in 
"depth ;  in  other  cases  the  holes  were  often  as  large 
"as  four  and  five  inches  in  depth,  really  dangerous" 
(p.  103,  Printed  Kecord).  "I  have  never  seen  a 
"city  with  streets  in  such  miserable  repair  as  the 
"City  of  New  York."  He  specifies  on  pages  103- 
106  of  the  printed  record  the  streets  examined  by 
him,  with  their  condition  as  he  found  him.  Upon 
his  cross-examination  he  said,  "I  do  not  believe 
"any  hole  I  saw  was  due  to  the  winter.  I  believe 
"they  were  all  due  to  wear  and  tear  *  *  *  j 
"should  say  it  was  hardly  possible  for  all  those 
"holes  to  exist  from  one  winter's  wear  and  tear" 
rpp.  2619,  2620,  Sten.  Min.). 

'Mr.  James  W.  Howard,  a  consulting  engineer, 
testified  that  he  had  examined  certain  streets  in  the 
Borough  of  Manhattan,  which  he  named,  with  the 
result  that  (p.  113,  Printed  Record)  "About  fifty 
"per  cent,  of  the  areas  of  pavements  which  I  have 
"examined  of  all  kinds,  north  of  Twenty-third 
"street,  is  full  of  holes,  depressions,  breaks,  disinte- 
"grated  spots."  The  results  of  these  inspections  are 
stated  in  detail  (pp.  117-128,  Printed  Record).  He 
estimated,  that  in  his  opinion  (p.  128,  Printed  Rec- 
ord) "Many  of  those  holes  had  been  there  more 
"than  a  year,  and  some  of  them  I  could  identify  as 
"having  been  there,  in  my  judgment,  two  and  three 
"years,"  that  possibly  ten  per  cent,  of  the  defects 
were  holes  and  defects  due  to  the  past  winter,  and 
the  other  ninety  per  cent,  were  due  (p.  129)   "to 


"general  wear  and  tear  previous  to  last  fall  over  a 
"period  of  years  and  the  neglecting  of  small  holes 
"when  they  first  appeared."  Upon  his  examination 
before  the  Governor  he  specifies  (pp.  841,  854,  Sten. 
Min.)  instances  of  particular  streets  in  which  wear 
and  tear  holes  have  existed  for  more  than  six 
months  prior  to  his  examination  in  the  spring  of 
1907,  and  says  (p.  847,  Sten.  Min.)  that  he  recog- 
nized some  holes  in  1907  that  he  saw  in  1906.  He 
also  gives  testimony  of  defects  observed  in  stone 
block  pavements;  for  instance,  in  Cherry  street, 
which  he  says  had  more  or  less  deep  depressions, 
some  four  and  some  six  inches  deep.  That  pave- 
ment, in  his  opinion,  had  been  in  that  condition 
two  or  three  years  at  least  (p.  840,  Sten.  Min.). 

Mr.  Henry  G.  Opdycke,  a  civil  engineer  and  city 
surveyor,  testified  that  he  had  made  an  examina- 
tion of  the  pavements  of  the  Borough  of  Manhattan 
for  the  Automobile  Club  of  America,  whose  en- 
gineer he  was.  A  list  of  the  streets  examined  by 
him  and  defects  found  is  on  pages  185  and  18G, 
189-233,  of  the  printed  record,  inclusive.  The  re- 
sult of  his  examination  was  "that  fully  fifty  per 
"cent,  of  the  blocks  were  in  a  decided  condition  of 
"disrepair,  as  you  use  the  word.  I  could  say  they 
"were  out  of  repair."  The  dry  goods  section,  south 
of  Canal  street,  which  he  examined,  is  paved  very 
largely  with  stone  block"  pavement.  His  testimony 
relating  to  it  appears  on  pp.  226  to  231  of  the 
printed  record.  Canal,  Church,  Walker,  White, 
Lispenard,  Thomas,  Warren,  Murray,  Leonard  and 
Franklin  streets  and  West  Broadway,  inspected  by 
him,  all  have  granite  block  pavements,  and  were  all 
in  bad  condition,  with  a  number  of  holes  noted. 
Upon  his  examination  before  the  Governor  he  said 
that  from  personal  knowledge  some  holes,  specifi- 
cally those  in  TAventy-fourth  street,  which  he  saw 
in  April,  1907,  were  the  holes  he  saw  in  the  pre- 
vious fall  (pp.  765,  773,  777,  Sten.  Min.),  and  that 
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the  streets  in  the  spring  of  1907  were  ten  or  fifteen 
per  cent,  worse  in  April,  1907,  than  in  the  fall  of 
1906  (p.  772,  Sten.  Min.). 

Mr.  Otto  H.  Klein,  the  chief  engineer  of  the  of- 
fice of  the  Commissioners  of  Accounts,  testified  that 
at  the  direction  of  the  Commissioners  of  Accounts 
he  had  made  an  examination  of  the  physical  con- 
dition of  the  streets  of  the  Borough  of  Manhattan, 
between  Twenty-third  and  Fifty-ninth  streets,  on 
the  6th  of  April,  1907 ;  that  he  found  the  condition 
of  such  streets  to  be  "abnormally  bad"  (p.  535, 
Printed  Eecord)  ;  that  "I  would  say  about  ten  per 
"cent,  were  in  good  condition,  which  did  not  re- 
"quire  any  repair,  about  twenty  per  cent,  were  in  a 
"condition  which  required  slight  repairs,  about 
"sixty  per  cent,  which  required  very  much  repair, 
"and  ten  per  cent,  were  in  a  dangerous  condition, 
"for  which  I  would  say  the  only  remedy  would  be  to 
'tear  them  up  and  repave  them."  He  testified  be- 
fore the  Governor  that  at  least  fifty  per  cent,  of 
the  holes  which  he  saw  were  in  existence  in  the  fall 
of  1906  (p.  738,  Sten.  Min.). 

Mr.  DeBerard's  testimony  is  specific.  He  testi- 
fied as  to  examinations  of  defects  made  in  1904, 
1905  and  1906,  of  which  lists  were  given  in  1904  and 
1905  to  the  Borough  President  (pp.  623,  3495, 
1602,  Sten.  Min.). 

In  1905  a  report  of  an  inspection,  which  recorded 
something  over  2,000  holes  needing  attention,  was 
transmitted  to  the  Borough  President  on  the  5th 
of  June,  1905,  and  acknowledged  by  him  on  the  6th 
of  June,  1905  (pp.  37-38,  Printed  Eecord). 

In  July,  1906,  a  third  inspection  was  made  of 
the  asphalted  streets,  and  on  September  17,  1906,  a 
letter  was  sent  to  the  Mayor  (p.  45)  which  referred 
to  these  inspections,  stating  that  "it  is  a  fact  too 
"obvious  to  admit  of  dispute  that  the  defects  are  ex- 
"tremely  numerous,  and  the  disrepair  of  our  street 
"pavements  is  so  general  and  persistent  as  to  cast 
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"discredit  upon  the  citv,  to  impose  a  heavy  burden 
"of  damage  and  inconvenience  upon  the  business 
"community,  and  to  entail  great  discomfort  upon 
"all  citizens/'  Tliis  letter  Avas  referred  by  the 
Mayor  to  the  Borough  President  and  its  reference 
acknowledged  in  a  letter  from  him  of  October  30, 
1906  (p.  48,  Printed  record;  pp.  3402-4,  Sten.  Min.). 

The  nuuiber  of  openings  in  the  streets  found  in 
July,  1!»00,  was  approximately  3,000,  exclusive  of 
Eighth  avenue,  where  '*the  general  condition  was  so 
"bad  that  it  was  im])racli('able  to  record  the  sep- 
"arate  defects" — that  is,  the  inspection  of  July, 
19(H),  disclosed  1,000  more  holes  approximately 
than  the  inspection  of  1905. 

In  November,  1906,  another  inspection  was  made, 
covering  a  very  considerable  portion  of  the  same 
streets  inspected  in  July,  in  order  to  observe 
whether  there  had  been  any  uiaterial  change  in  their 
condition,  and  at  that  time  the  photographs  were 
taken  Avhicli  are  in  evideuce.  The  records  of  July 
were  inirtly  checked  in  November,  and  the  extent  of 
the  difference  was  testified  to  by  the  witness  in 
detail   (pp.  52-60,  inclusive,  Printed  Record). 

^Ir.  DeBerard  gave  a  specific  instance  of  the 
methods  of  the  bureau  in  relation  to  the  repairs  of 
the  stcuie  block  pavement  in  Leonard  street.  That 
pavement  is  a  new  pavement  laid  just  after  the 
completion  of  the  subway  (October,  1904).  Imme- 
diately after  it  had  been  laid  it  was  opened  to  lay 
water  pipes.  The  pavement  >\'as  replaced  in  a  very 
defective  manner.  It  renmined  so  until  after  Mr. 
Tilson  had  been  appointed  in  May,  1907,  when,  at 
the  instance  of  Mr.  I)el>erard,  it  was  repaired  in 
a  most  leisurely  manner,  two  gangs  of  men  taking 
about  a  month  to  do  it  (pp.  ()46-648,  Sten.  Min.). 

Mr.  DeBerard  also  testihed  that  the  streets  have 
never  been  in  a  proper  condition  of  repair  at  any 
time — ''full  of  defects     *     *     *     absolute  defects 
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^'either  caused  by  cuts  or  wear  and  tear  holes" 
(p.  650,  Sten.  Min.). 

Notwithstauding  this  specific  evidence  furnished 
to  the  Borou!»ii  President,  he  made  no  independent 
examination  to  vei'ifv  its  accuracy  or  trutli,  l)ut 
referred  it  to  his  engineer  for  report,  and  was 
satisfied  witli  that  report  (pp.  3495,  3496,  i^ten. 
Min.).  The  report,  however,  in  1904  showed  that 
the  list  of  defects  submitted  by  the  Mercliants'  As- 
sociation was  accurate  (p.  679,  Sten.  Min.),  and 
the  report  was  hirgely  a  record  of  the  fact  that 
the  defects  had  been  repaired  ( pp.  681-692,  Sten. 
Min.).  Yet  this  fact  apparently  did  not  excite 
any  suspicion  in  the  mind  of  the  Borough  President 
as  to  the  efficiency  of  his  Superintendent  of  High- 
waj^s  or  Chief  Engineer.  He  made  himself  only 
one  or  two  cursory  examinations  of  the  streets  a 
year,  and  those  not  in  consequence  of  complaints 
(pp.  3461,  3462,  Sten.  Min.).  He  also  said  that 
there  were  constant  individual  complaints  coming 
in  from  time  to  time,  all  of  Avhicli  were  referred 
as  (tf  course  to  his  engineer  (pp.  3492-4,  Sten. 
Min.).  His  engineer,  ]Mr.  Gluey,  testified — al- 
though Mr.  (Toodsell  refrained  from  so  testifying 
— that  in  the  fall  of  1906  the  streets  were  in  fair 
condition  (pp.  325,  338,  Sten.  Min.),  and  that  the 
streets  were  in  no  Avorse  condition  in  the  fall  of 
190()  than  in  tlie  fall  of  1905  or  the  fall  of  1904  (p. 
315,  Sten.  Min.).  Upon  his  engineer's  reports,  the 
Borough  I'resident  also  testified  that  the  streets 
were  in  a  fair  condition  in  1906  (p.  3326,  Sten. 
Min.).  Yet  in  the  spring  of  1907 — after  the  inves- 
tigatiim— he  for  the  first  time  himself  made  a 
proper  investigation,  and  as  a  result  found  them 
in  a  bad  condition.  He  virtually  removed  the  en- 
gineer because,  as  he  said,  the  streets  had  got  away 
from  his  department  (pp.  3343-4,  Sten.  Min.).  He 
does  not  explain  how  the  streets  could  have  got 
away  from  his  department  during  the  winter  of 
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1907,  when  repairs  were  being  made  daily  (p.  3343, 
Sten.  Min. ),  if,  as  he  says,  they  were  in  fair  condi- 
tion in  the  fall  of  190(5.  It  is  evident  that  to  have 
reached  the  condition  of  1907  they  must  have  been 
in  bad  condition  in  190(5.  This  Avas  evidently  the 
Borough  President's  own  opinion,  for  he  refused 
to  believe  Mr.  Olney's  statement  that  the  condition 
was  due  to  the  winter's  wear  and  tear  and  tire 
burns  (p.  3344,  Sten.  ^lin.j,  and  asked  for  a  list 
of  rei)airs  made  l\y  the  asphalt  companies  during 
190(5.  Then  for  the  first  time  he  learned  that  there 
was  no  such  record  kept,  and  he,  therefore,  very 
inconse(|uentl3'  removed  his  Commissioner  of  Pub- 
lic Works  (p.  3344,  Sten.  Min.).  AVe  have  thus, 
in  (^ft'ect,  an  admission  of  his  brief  that  the  streets 
were  in  bad  condition  in  190(5. 

The  stated  cause  of  removal,  however,  is  disin- 
genuous, for  at  the  present  time  no  such  record  is 
kept.     .Air.  Tilson  testified  (p.  1127,  Steu.  Min.)  : 

"We  don't  pay  for  that  work  on  the  maiu- 
''teuance  contract,  and  for  that  reason  we 
"don't  keep  an  exact  record  of  how  much  is 
"laid. 

"Q.  You  have  no  record  that  would  show 
"the  extent?    A.  No,  sir. 

"Q.  And  has  tlie  office  never  had,  so  far 
"as  you  have  found,  of  the  prior  record  of 
"the  office,  any  record  of  the  repairs  made 
"from  year  to  year?  A.  Not  for  the  streets 
"under  mainteuance  contracts.'* 

Upon  this  testimony,  Mv.  Tilson  is  no  more  en- 
titled to  retain  his  position  than  Mr.  Gluey  or  Mr. 
Dalt<m. 

There  was,  however,  a  book  kept  in  his  office 
which  showed,  or  purported  to  show,  defects  in  the 
highways,  beginning  in  1905,  which  the  Borough 
President  might  easily  have  consulted.  The  Gover- 
nor demanded  this  book,  but  it  was  not  produced 
(p.  1198,  Steu.  Min.).     The  inference  is  inevitable 
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tliat  it  -svoiild  not  have  helped  the  Borough  Presi- 
dent's defense. 

Submitted  herewith  is  a  schedule  of  Mr.  DeBer- 
ard's  testimony  as  to  specific  defects,  differenti- 
ating between  cuts  and  wear  and  tear  holes,  and 
showing  that  most  of  them  were  wear  and  tear 
holes.  Whenever  he  used  the  word  "hole"  in  his 
testimony,  he  meant  traffic  holes  (p.  (j51,  Sten. 
Min. ) .  Many  of  them  were  found  in  July,  and  again 
in  November.  It  was  incumbent  upon  the  Borough 
President  to  show  that  he  had  notified  the  asphalt 
companies  to  repair  these  holes.  l>ut  all  the  notices 
to  the  asphalt  companies  in  190(>  to  repair  wear  and 
tear  holes  were  issued  in  the  first  three  months  of 
that  year,  one  in  January,  two  in  Fc^bruary,  and 
one  in  March,  and  there  are  onl^-  ten  streets  named 
in  all  of  Uiem,  nime  of  whieli  is  a  street  in  Mr. 
DeBerard's  list  (see  schedule  of  notices  next  here- 
inafter referred  to).  In  the  following  year,  Feb- 
ruary 8,  1907,  notices  were  sent  to  the  asphalt 
comj^anies  to  repair  some  of  these  streets,  but  very 
few  in  comparison  with  the  whole  number.  The 
schedule  shows  such  streets,  and  also  what  of  the 
streets  examined  are  out  of  maintenance. 

Submitted  herewith  is  a  tabulation  of  all  the  no- 
tices in  evidence  sent  out  in  1904,  1905  and  190G 
(Exhibits  14,  15,  10,  17  and  18,  pp.  492-497,  Sten. 
Min.).  It  will  be  seen  that  most  of  them  relate  to 
the  openings  in  the  streets — phunbers'  and  corpora- 
tion cuts — and  ver^'  few  of  them  to  wear  and  tear 
holes.  The  notices  (b>  not  always  show  on  their 
face  to  what  they  relate,  but  in  every  case  of  doubt 
the  Borough  President  is  given  the  benefit  of  the 
doubt,  although  in  many  cases  it  is  evident  from 
their  character  that  they  must  relate  to  cuts  and 
not  to  wear  and  tear  holes.  The  statement  as  to 
the  notices  of  1906  just  made  is  supported  by  page 
6  of  the  schedule.  But  the  showing  is  astoundingly 
small  as  to  wear  and  tear  holes. 
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Ml'.  DeBerard's  specific  evidence  in  the  record 
does  not  embrace  the  result  of  all  of  his  investiga- 
tion. The  defects  shown  in  the  photograph,  for 
instance,  are  not  included  in  the  schedule.  We  also 
submit  a  further  tabulation  of  the  results  shown 
by  the  photograjihs.  These  were  attempted  to  be 
explained  away  by  both  Mr.  Olney  and  Mr.  (lood- 
sell,  but  each  was  compelled  lo  admit  that  unex- 
plaine<l  wear  and  tear  holes  still  existed.  The 
tabulation  shows  Mr.  (Uney's  excuses.  It  does  not 
show  INIr.  (loodseirs  excuses.  I'ut  the  latter  are 
shown  in  his  cross-examination  (pp.  1479-1558, 
Sten.  jNlin.).  It  is  to  be  borne  in  mind  that  the 
photographs  were  not  taken  for  the  purposes  of 
this  investigation  to  ditferentiate  betw(i<m  wear  an<l 
tear  holes  and  those  the  result  of  cuts,  but  W(Te 
taken  i>articularly  to  show  the  state  of  the  streets 
arising  from  jxtssible  divided  res}M)nsibilit3',  and  to 
accompany  the  reports  of  the  Merchants'  Associa- 
tion to  the  .Mayor. 

An  effort  was  made  to  ex])lain  the  holes  found  by 
Mr.  DeBerard  in  November  as  the  result  of  fire 
burns.  The  fire-burn  excuse  we  will  discuss  pres- 
ently. That  such  coubl  not  be  the  fact  appears 
from  the  dates  of  the  photographs.  They  were 
taken  before  the  13th  of  November.  All  the  testi- 
mony as  to  fire  burns  is  to  the  effect  that  they  do 
not  immediately  produce  holes,  l)ut  leave  the  pave- 
ment in  a  condition  from  which  holes  will  ulti- 
mately result  from  the  effect  of  tratfic.  It  is  im- 
possible that  holes  of  the  character  shown  in  the 
photograjths  could  be  i)roduced  by  fire  burns  in 
the  space  of  ten  days. 

The  excuses  offered  l»y  the  Borough  President 
for  this  condition  of  the  streets  are  these: 

1.  That  it  was  owing  to  the  laying  of  high  pres- 
sure water  mains. 

This  excuse  does  not,  of  course,  apply  to  wear  and 
tear  holes.     Moreover,  it  affects  only  the  region  of 
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the  b()roni»lj  between  Twenty-third  street  and 
AA'jivc^rhw  phice,  the  Bowery,  and  tlie  Hudson  River 
(|i.  12S(),  Sten.  Min.).  The  Rorou<^h  President 
was  iiinoi-ant  of  tlie  district  covered  (p.  34G5,  Sten. 
.Min.).  .Most  of  tlie  s]>ec'itie  defects  as  to  which 
testimony  \Aas  uivcMi  were  ontside  of  tliis  district. 

2.  Tliat  it  was  owinii'  to  the  fact  that  the  asphalt 
pavements  wore  out  as  soon  as  repaired  because 
they  were  laid  on  stone  block  foun«hitions. 

This  does  not  ap])ly  to  stone  block  pavements 
which  showed  a  condition  eqnally  out  of  repair. 

It  is  not  the  fact,  becanse  if  the  repairs  were 
pi-ojH'rly  nuide  the  repair  should  last  at  least  two 
or  three  years.  (Testimony  of  ^Ir.  Dow,  \).  2(125, 
Sten.  :Min.  )  And  Mr.  Olney  testihed  (]).  41(1,  Sten. 
.Min.  )  that  First  avenue  was  the  oidy  place  where 
the  foundation  occasioned  disrepair. 

If  the  repairs  (for  which  the  Boroniih  President 
was  res])onsible )  were  imjn'oiierly  made,  it  must 
have  been  because  the  contracts  were  not  enforced. 
The  maintenance  contract  (Exhibit  F,  Clause  EE) 
provides  that  "whenever  defects  are  caused  by  the 
failure  of  the  foundation,  the  pavement,  including' 
such  foundation,  shall  be  taken  up  and  be  relaid  in 
accordance  with  the  s])ecifications.'"  It  also  ])ro- 
vides  (Clause  DDl  tJiat  as  to  all  o])enin<>s  made 
by  cor])orati(ms  or  i>lund>ers  the  new  foundation 
shall  be  of  concrete,  namely,  "The  concrete  founda- 
tion as  relaid  shall  be  five  (5)  inches  in  thick- 
ness." The  repair  contract  (  Exhibits  3()-31),  Speci- 
lications,  v<  3)  is  that  "Whenever,  in  the  o])ini(m  of 
the  boroujih  president,  the  present  foundation  shall 
be  found  to  be  unfit  by  reason  of  settlement  or 
otherwise,  a  new  fcmndation  of  concrete  shall  be 
laid,"  and  (§  5)  ''in  case  of  repaying'  over  cuts 
*  *  *  the  foundation  as  replaced  shall  in  all 
cases  be  of  Portland  cement  concrete." 

Notwithstanding-    this    cause    of    disrepair,    of 
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which  he  was  ndvisod  by  his  oii.2:inper  in  1904  (p. 
317,  Sten.  Min.),  and  which  is  allowed  in  his  an- 
swer as  ''a  fnndaniental  and  ineradicable  defect, 
wliich  makes  it,  and  always  will  make  it,  next  to  im- 
]H)ssible  to  keep  the  streets  in  a  cdndition  of  perfect 
repair,"  he  continued  to  lay  as])halt  j)avements  with 
stone  block  foundations  "on  an  average  of  twenty 
miles  a  year."  (Testimony  of  Mr.  OIncy,  ]^p.  319,320, 
Sten.  ]\Iin.).  The  total  amount  (»f  pavement  of  all 
kinds,  asphalt,  stone  liiock,  IJcl.nian  block,  macadam 
and  wood  block,  was  only  23.45  miles  in  1904,  21.50 
miles  in  1905,  and  22.80  miles  in  1900  (Answer,  9th 
]»ai'a,i>iaph ).  After  iNIr.  Gluey  resii^ned  in  May, 
1907,  the  layino-  of  streets  with  a  stone  fonndation 
was  for  the  first  time  done  away  with  (]).  320,  Sten. 
Mill.). 

3.  That  ojiciiiinis  wcvv  made  iu  i>avements  by 
other  departments  ov(m*  which   lie  had  no  control. 

These  ojieniiiiis  can  be  made  only  by  his  anthor- 
i(y.  §  391  of  the  New  York  Charter  pr(»vides  "no 
removal  of  the  pavement  or  disturbance  of  the  sur- 
face of  the  street  for  *  *  *  laying-  down  gas 
or  water  pipes,  steam  pipes  and  electric  wires  or 
introducing  the  same  into  buildings  or  for  any  pur- 
pose whatever,  shall  be  made  until  a  ])erinit  is  first 
had  from  the  president  of  the  biu'ough  where  the 
\\(U'k  is  to  be  done." 

The  dei>artnient  which  made  these  openings  is 
the  Department  of  AVater  Sui)]>ly,  (las  and  Elec- 
tricity. There  was  stniie  indefinite  testimony  that 
there  Avere  other  departments  which  offended,  such 
as  the  Park  Department,  the  Bridge  Department 
and  the  Rapid  Transit  Commission,  but  there  is  no 
])ositive  evidence  as  to  their  actions,  and  the  streets 
over  which  they  may  have  jurisdiction  are  not  the 
streets  as  to  which  complaint  was  made  or  specific 
testimony  of  defects  was  given.  As  to  the  Kapid 
Transit  ('ommission,  the  SubAvay  was  opened  Oc- 


tober  27,  1904  (p.  977,  Steii.  Mm.  i,  and  since  that 
date  the  only  openings  made  have  been  made  for 
the  pnrposes  of  ventihation,  snch  as  those  made  in 
Fonrth  avenue,  and  Avhioh  are  not  the  subject  of 
criticism. 

In  fact,  the  openings  made  by  the  Department  of 
Water  Supply  are  made  only  upon  the  Borough 
President's  permit,  which  gives  him  complete  con- 
trol over  the  Avork  done.  Mr.  Olnev  testified  that 
since  the  spring  of  1905  there  has  been  no  difficulty 
over  any  conflict  of  jurisdiction  between  the  Bor- 
ough President  and  the  Department  of  AN'ater  Sup- 
ply, except  in  the  case  of  high  pressure  water 
mains,  and  that  the  openings  have  been  rei)aired 
prom])tly,  ''so  that  what  condition  over  their  leav- 
ing tilings  (Hit  of  repair  was  not  due  to  the  Com- 
missioner of  (las,  Electricity  and  Water"  (pp.  327, 
328,  Sten.  Min.  i.  Tlie  form  of  permit  issued  is 
Exhibit  SSSS  (pp.  32S7  to  3291,  Sten.  .Aliu.l.  It 
provides,  annmg  other  things,  that  the  trench 
()])ened  shall  be  filled  "and  the  pavement  immedi- 
ately iclaid  and  iiiainiained  in  good  order  for  the 
perictd  of  two  years,"  and  it  is  revocable  at  any 
time.  It  is  iccoi-ch'd  and  niiinlKM'ed  so  that  it  is 
easy  to  follow  the  woi-k  done  under  it.  Permits 
were  also  issued  by  the  Borough  President  for  the 
oinming  of  the  streets  to  lay  high  pressure  water 
mains   (]>.  501,  Sten.  ^Min.). 

The  evidence  also  is  that  the  number  of  these 
openings  is  inconsiderable  compared  with  the  total 
of  30,(100.  a  year  i  p.  212.  Sten.  .Alin.).  In  1906 
they  Axcre  1,59(5,  exclusi\-e  of  o]tenings  for  water 
mains,  of  which  792  were  in  asjthalt  i)avements, 
770  in  granite  block  and  macadam  pavements,  29 
in  wood  pavements,  and  5  in  pavements  not  speci- 
fied. In  addition  there  were  38  applications  made 
for  permits  to  lay  water  mains,  exclusive  of  high 
pressure  mains.  (Testimony  of  :Mr.  Brennan,  p. 
1641,  Sten.  Min.), 


17 


4.  That  openinos  woro  made  by  public  service 
corporation.s,  wliidi,  if  left  unrepaired,  were  be- 
yond his  power  to  r('])air  because  tlie  city  has  no 
repair  i)lant,  and  the  Borouiih  President  couUl  not 
get  one  asplialt  coiiipany  to  do  tlie  work  of  another. 

This  is  a  faiicifid  excuse,  because  tlie  testimony 
is  tliat  the  ojieiiiuiis  were  always  pr()nii)tly  repaired 
by  the  seryice  ((Uitoi-atiims,  and,  moreover,  the  re- 
])air  contracts  exju-essly  lu'ovide  for  doing  the  work 
of  another  defaultini'-  (•onii>anv.  ^Ir.  Olnev  testi- 
tied  (p.  44l\  Sten.  ^Min. )  thai  the  case  had  never 
ai-isen  where  a  (•or|n)rat  ion  had  not  given  the  order 
to  re]»air  to  Ihe  projier  asphalt  ((Uiipany,  and  that 
"in  all  cases  of  these  corporation  openings  the  re- 
paiis  are  jn-ompily  made,"  and  that  "'any  lack  of 
repair  ^^hich  may  lia\<'  existed  was  n(tt  at  all  due 
to  ojienings  ol'  the  corporations.""  .Mr.  Aliearn  tes- 
tified ( ]t.  ;);j14.  v^ieii.  .Min.)  that  "I  have  never  yet 
known  where  a  forty-eight  hour  notice  sent  to  one 
of  those  asphalt  coiiipaiiies,  that  the  work  was  not 
]!('rformed.'"  And  the  reiiair  contracts  (  Exhs.  3G- 
o\i,  TTT2)  inovide  (^  B)  that  the  c(mtractor  will 
repair  asphalt  jiaxcments  "when  an<l  Mhere  di- 
rected as  mav  he  deemed  necessary,  or  in  other 
streets  w  here  the  contractor  has  defaulted  or  failed 
to  make  the  uecessai-y  ivpaii-s  when  ordered  to  do 
so  by  tlie  IJorough  I'resident."' 

In  ansAver  to  the  further  suggestion  made  on  be- 
half of  the  Borough  President,  that  his  estimate  for 
the  rei)aii'  contract  did  not  incdude  repairs  to  be 
made  upon  the  default  of  another  company,  it  is 
sufficient  to  sav  that  he  not  cmlv  has  the  security 
given  by  the  service  corporaticms  at  the  time  when 
they  procure  their  permits  to  which  to  have  re- 
course, but  he  had  in  each  year  unexpended  bal- 
ances in  the  repaying  funds. 

5.  That  openings  were  made  by  plumbers  for 
house  connections. 
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In  these  cases  the  relaying  of  the  pavement  was 
entirely  under  tlie  Borough  President's  control. 
At  the  time  of  the  issuance  of  the  permit  he  re- 
quired and  received  a  deposit  to  meet  the  cost  of 
repaviuiji;,  and  lie  notified  the  paving  companies  to 
replace  the  pavement,  and  paid  them  for  doing  it. 
Exhibits  TTTl   (pp.  3300-3303,  Sten.  Min.). 

In  fact,  these  repairs  made  under  his  supervision 
Avere  the  longest  delayed  of  any.  The  plumbers"  cut 
books  in  evidence  furnish  complete  evidence  of  this 
fact.  They  slunv  the  date  of  the  issuance  of  the 
permit,  the  date  of  tlie  notice  to  rcpave,  and  the  date 
of  and  C(mdition  on  completion.  !*5ul)mitted  here- 
with is  a  schedule  of  some  of  tlie  entries  in  the 
books,  taken  at  hazard,  during  tlie  years  190I,  1905 
and  190r>,  showing  extraordinary  delays  in  repav- 
ing.  For  instance,  on  a  permit  issued  for  an  o})en- 
ing  at  Xo.  172  Cherry  street  on  Fel>ruary  20,  1901, 
the  order  to  rei;ave  was  given  ^Nlarch  1,  1901,  and 
the  repairs  were  not  completed  until  ^lay  10,  1900, 
an  elapscMl  time  of  two  years,  two  montlis  and  nine 
days.  This  street  has  a  stone  block  ]>aveiiie]it,  and 
the  delay  in  repair  is  chargeable  entirely  against 
the  SuperintemhMit  of  Highways.  On  ;i  permit 
issued  for  an  o])ening  at  No.  113  Stanton  street 
on  Febrimry  23,  1901,  the  order  to  repa\'e  was  given 
March  3,  1901,  and  tlie  repairs  were  completed  ^lay 
1,  190G,  an  elapsed  time  of  two  years,  one  month 
and  twenty-nine  days.  On  a  i)ermit  issued  for  an 
opening  at  28  West  Third  street  on  October  IT, 
1901,  the  order  to  rejtave  ^^•as  given  e)ctober  19, 
1901,  and  tln^  work  was  completed  November  3, 
1900,  or  two  years  and  fifteen  days  later.  In  190r> 
there  are  numerous  instances  of  dcdays  from  twelve 
to  twenty  month.s,  and  in  190(5  from  T\\(Mve  to  fif- 
teen months. 

iMr.  Scudder  testified  before  the  Oommissi(mers  of 
Accounts  that  the  books  sho^\ed  that  100  ojienings 
in  as]>balt  ]>avements  in  1901,  102  in  1905,  and  578 
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iu  1906  had  uot  been  restored  at  all,  and  that  120 
openings  in  stone  block  pavements  in  1904,  63  in 
1905  and  385  in  190(5  liad  not  been  restored  (pp. 
1 12-156,  Printed  Kecord) .  The  latter  openings  are 
i-epaved  hy  the  Coiiiniissioner  of  Highways  by  the 
re]>air  force  in  liis  burean.  Lists  of  these  open- 
iu-s  are  Exhibits  KK,  LL,  MM,  XX,  00,  PP,  QQ, 
Kin  (i)p.  1  SI  MSI 4,  Steu.  Min.).  Since  Mr. 
Scudder  gave  his  testimony  before  the  Commis- 
sioner of  Accounts,  the  books  liave  been  altered  by 
inserting  in  tlie  column  headed  "Date  of  restora- 
tion" tlic  words  ^'Ixestored  5-07,"  presniuably  mean- 
ing May,  1907.  In  the  book  entitled  "New  pave- 
ment cuts  A-Z,  19(l(>,''  Exliibit  N,  the  words  ''Re- 
stored 5-()7*'  ;ip]>ear  339  times  to  tlie  letter  M,  No- 
\('iiib('r  12.  i'^rom  iliis  ])oint  1o  tlie  end  of  the  book 
the  word  "restored"  a]>penrs  in  the  same  handwrit- 
ing, but  no  date  follows.  It  seems  evident  that  the 
entries  so  made  are  wholly  ])erfnnctory. 

(>.  The  iire-burns. 

These  are  almost  wholly  the  result  of  election 
day.  Of  the  defects  claimed  to  be  fire-burns  in 
1906,  3,111.5  s(iuare  yards  were  measured  prior  to 
election  day,  and  (;i,368  square  yards  subsecpient 
to  electicm  day  (p.  290,  Sten.  :Min.).  The  treat- 
ment of  these  defects  by  the  Borough  President 
shows  of  itself  a  degree  of  incompetence  and  waste 
sufficient,  we  submit,  to  warrant  his  removal.  In 
1907  he  paid  out  |U1,500  (p.  1723,  Steu.  Min.) 
on  orders  to  repair  defects  which  the  most  cursory 
investigation  would  have  shown  could  not  have 
been  fire-burns,  and  which,  if  they  were  not  fire- 
burns,  the  asphalt  companies  were  obliged  to  repair 
without  charge. 

The  asi»halt  companies  themselves  report  fire- 
burns  and  send  lists  of  them  to  the  Bureau  of  High- 
ways (pp.  1140,  1141,  1459,  Sten.  Min.).  Since 
;Mr.    Tilson    has    been    engineer   very    few    of    the 
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claims  liiive  been  allowed.  After  the  strike  of  the 
street  cleaners  in  July,  1907,  the  Bureau  had,  he 
says,  "a  great  many  tliousand  claims  made  and  a 
\vi-\  small  percentage  of  them  were  alloAved"  (p. 
KiTT,  Sten.  Min. )  ;  as  to  those  which  were  not  al- 
lowed, they  were  ordinary  wear  and  tear  holes,  al- 
though  as  to  some  of  them  no  defect  existed  at  all 
(p.  1139,  Sten.  ]Min.).  Fire-burns  do  not  imme- 
diately make  holes  in  the  streets;  they  burn  the  oil 
out  of  the  asjohalt  and  make  the  surface  more 
brittle  to  the  depth  of  half  an  inch,  and  more  sub- 
ject to  wear  and  tear  from  traftic  (pp.  2631-2635). 
Api>arently  the  Borough  President  down  to  the 
election  of  the  year  19()()  was  willing  to  accept  the 
claims  of  the  asphalt  companies  without  inyestiga- 
tion.  In  the  year  1905,  the  defects,  alleged  to  be 
fire-burns,  were  rei)aired  under  yerbal  orders  given 
by  the  Principal  Assistant  Engineer,  Mr.  ^Martin. 
But  the  amount  was  so  great  that  the  Borough 
President  repudiated  Mr.  ^lartin's  orders  and  re- 
fused to  certify  for  payment  the  charges  of  the  as- 
phalt companies,  at  least  in  part.  The  com]muies 
apparently  made  no  great  complaint — at  least 
there  is  no  reference  to  it  in  the  evidence.  So  in 
the  Fall  of  190(),  a  special  inspection  was  ordered 
to  bt^  made  immediately  after  election.  The  results 
of  this  inspection,  if  it  was  made,  are  incredible. 
They  are  recorded  in  the  field  books  of  the  inspec- 
tors which  were  produced  l)y  the  Borough  Presi- 
dent to  support  his  claim.  But  a  very  slight  in- 
spection of  these  books  immediately  shows  that 
they  must  be  fraudulent.  The  liandwriting  of 
most  of  them  is  regular,  and  in  many  instances 
copper  plate.  Yet  they  show  no  thuml)marks  or 
other  indicia  of  being  an  initial  record.  They  pur- 
port to  record  an  examination  which  is  impossible. 
The  inspectors  were  instructed  to  measure  each 
hole  on  the  pavement  (p.  1178,  Steu.  Min.)^  and 
the  books  purport    to    show   such    measurements. 
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They  workeii  from  9  to  4  with  an  interval  of  an 
honr  for  lunch,  or  six  hours  each  day  (p.  1477, 
Steu.  Miu.},  Mr.  Betts,  inspector,  in  Book  No.  4  re- 
cords 420  holes  measured  on  the  21st  of  November 
on  Eleventh,  Seventeenth,  Twentieth  and  Twenty- 
tlrst  streets,  or  at  the  rate  of  70  an  hour,  or  over 
one  a  minute.  Mr.  Eeinisch  on  December  1st  (Book 
No.  12)  pretends  to  examine  23  streets,  and  records 
350  holes.  On  Second  street  from  Third  avenue  to 
Avenue  C,  streets  Nos.  1  to  312,  there  seem  to  have 
been  276  hres  (Book  14,  Nov.  12)  ;  on  Seventy- 
third  street  between  Third  avenue  and  Avenue  A 
105  tires  (Book  9,  Nov.  17)  ;  in  Eleventh  street 
l)et\veen  Avenue  D'jind  Second  avenue  285  tires 
(Book  4,  Nov.  21  ),  and  in  East  Third  street  485 
lires,  \\liicli,  as  llic  (Joveruor  i-emarked,  "would  re- 
semble a  couflajiranoii,""  and  3Ir.  Goodsell  replied, 
''It  certainly  did,  sir""   {[).  1322,  Sten.  Min.i. 

I'roni  these  books  lists  were  made  uj*  which  were 
li'ausiiiitt(Ml  from  time  lo  time  to  the  liorough 
Brcsidcuj,  tiie  las(  bcimj;  scut  December  24,  ItlOO 
(p.  721,  Triutcd  Kccord).  lie  was  not  satistied 
with  llic  lists,  and  sent  out  his  own  confidential  iu- 
spectius  lo  verify  them.  I>ut  this  was  not  done 
until  February  and  March,  when  no  ins})ectio]i  of 
Aalnc  could  be  made.  Yet  they  reported  that  the 
i^reater  nuudx'r  of  tlie  defects  were  wear  and  tear 
holes,  and  should  I»e  disallowed  (p.  1438,  Sten. 
:\liu. ;  pp.  725-728,  Printed  Record).  The  Bov- 
ouoh  President  disrejiarded  these  reports,  and  upon 
an  affidavit  of  ]Mr.  Goodsell,  which  was  made  after 
an  inspection  made  in  ]March  or  April,  1907  (Sten. 
]Min.,  ]).  1450),  later  than  that  of  the  confidential 
inspectors,  he  directed  that  orders  should  be  given 
for  the  repair  of  the  dfects.  In  fact,  all  the  de- 
fects disallowed  were  those  to  be  repaired  by  the 
Barber  Company.  There  was  no  dispute  with  any 
other  company,  and  orders  had  been  given  to  all 
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oompuuies  except  the  Barber  Company  (pp.  1448-9, 
.Steu.  Miu.). 

It  is  a  uotewortliy  fact  (p.  147G,  Steu.  Miu.) 
that  72%  of  these  alleged  lire  burns  occurred  in 
streets  under  ten  or  fifteen  years  period  of  main- 
tenance, and  where  such  periods  will  soon  expire. 
This  fact  is  in  itself,  we  submit,  A'ery  substantial 
evidence  that  the  defects  in  question  arose  from 
Avear  and  tear,  and  not  from  bonfires. 

Tlie  Borough  President  testified  that  the  streets 
in  the  Spring  of  1906  were  in  good  condition  as  the 
result  of  the  repair  of  the  fire  burns  of  1905  (p. 
o32(>,  Sten.  ^lin. ).  But  these  repairs  were  made 
in  the  fall  of  1905,  and  Mr.  DeBerard  found  the 
streets  in  July,  190(1,  in  a  deplorable  condition. 
TluM-e  ^^■as  no  reason  why  the  defects,  whatever 
they  wvvii  in  the  fall  of  1900,  should  not  have  been 
repaired  immediately,  as  tluw  were  in  1905.  ]\[r. 
(Hncv  recommended  that  tliev  should  be  in  his  let- 
tcr  of  December  21,  190G,  when  he  wrote  the  Bor- 
ough President  that  "the  work  of  such  restoration 
shnuhl  be  done  as  soon  as  j)ossib]e  in  order  to  put 
the  streets  in  good  condition  for  tiie  winter"'  (p. 
724,  Printed  Becord).  This  recommendation,  it 
may  also  be  said,  dis])roves  his  statement  in  his 
letter  of  :March  25,  1907  (  p-  -Tl,  Sten.  Miu.  I,  that 
bet\N'een  Deceuiber  17,  190(5,  and  March  17,  1907, 
there  were  but  nine  working  days  upon  which  as- 
phalt could  be  laid  upon  the  streets. 

7.  That  the  streets  could  not  be  repaire<l  in 
winter. 

This  is  disproved  by  the  fact  that  they  wei'e  re- 
paired in  the  winter.  The  testimony  of  Mr.  Good- 
sell  was  that  there  were  a  numlier  of  gangs  of  men 
at  work  during  each  month  of  the  winter  of  190(i-7, 
and  similarly  in  the  two  preceding  winters  (pp. 
1594-1005,  Sten.  Min.).  He  also  said  that  a  part 
of  this  work  was  done  on  streets  from  which  the 


23 


snow  had  been  removed  by  the  Street  Cleaning  De- 
partment (p.  1598,  Sten.  Min.).  The  same  fact 
appears  from  the  returns  of  the  Barber  Asplialt 
Company  for  the  years  IDOC.  and  Itmi  (p]>.  ;'>520  to 
35oo,  Sten.  Min.).  In  January  in  each  year  it  laid 
29,0(>M)  s(iuare  yards;  in  I'^cbruary  of  cacli  year  1!),- 
000  aiul  n,000  s(|uai'('  yards,  res]>ectively,  and  in 
]\tarch,  1!)07,  47,000  sijuare  yards,  as  against  1;"),- 
000  in  .March,  1!(0(;.  Yd  .\[ar(li,  1007,  was  an  ex- 
ceptionjilly  ba<l  iiiontli  ;is  far  as  weal  her  is  con- 
cerned   (p.  oHSli,   Slen.   Min.). 

The  IcstiiiKtny  of  ^Ir.  Dow  is  lliat  in  the  City  of 
AVashiniitoii  (  iidiirini;-  rcjiairs  arc  constantly  made 
in  tlic  wintci'  (pp.  2(n3,  2014,  Stcn.  .Min.). 

Tlic  testimony  of  Air.  Howard  is  to  the  same  ef- 
fect, that  repairs  can  e;!siiy  l»e  niadc^  in  the  winter, 
and  lla^('  been  so  made  to  his  knowledoc  in  Newark, 
Phila<lelphia  and  Jiuffalo  ( jt]).  8()7-800,  vSten^ 
:\lin.). 

The  <-ont)'acls  coidenipliite  th;it  tliey  shall  be  so 
m;ide.  They  pi'o\i(le  (^  Ji  iliat  "the  contractor 
^\\]]  carry  on  tlie  work  \Nitli  snch  foi'ce  and  in  sncli 
niannci*  ;in<l  order  and  ;it  such  times  and  s(\isons, 
as  m;iy  be  directed  by  the  eniiineei-,"  and  (^  ('(' \ 
"dnriiii:,-  extreme  winter  weatliei-  any  hole  in  the 
]:a\<'nient  m;iy  be  tille*!  and  maintaincMl  with  binder 
or  as];halt  nmstic.""  Tlu^  re])air  contract  contains 
similar  provisions  (  ^^  T  and  1>B). 

S.  That  building  ojicrations  interfere  \\ith  the 
Avork  of  re])air. 

Thes(^  are  wholly  nndei-  tlw  control  of  the  l>or- 
ough  President.  This  ap])lies  not  only  to  ]>rivate 
individuals,  but  to  other  departments,  snch  as  the 
Boaid  of  Education.  No  building  can  be  erected 
or  altered  withont  his  jiernnt  issued  Ity  his  l>ureau 
of  iJnildings  (>;n;3  and  4.  Unilding  Code).  And  be- 
fore any  part  of  the  street  can  be  used  for  building 
operations  the  ordinances  require  that  a  permit  be 
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issued  I)j  the  Borough  President.  This  permit  by 
ordinance  (p.  1501,  Sten.  ^lin.)  must  contain,  and 
does  contain,  a  provision  that  tlie  pavement,  if  of 
asplialt,  asplialt  Itloclc  or  wood,  be  ]!r(ftected  by 
first  hiving'  i)hinlcs  thereon.  Tlie  i)ermit  issued  (p. 
1751,  Sten.  Min. )  not  only  contains  this  ])rovision, 
but  it  i!rovi(h's  that  tlie  lioldei-  will  Ix'  licld  liable 
for  an\'  daiiiagc  sustained  to  the  luivements  l)v  neir- 
led  to  comply  Avith  tlic  conditifm,  it  limits  the  time 
in  ANhich  tlu'  work  can  be  done,  and  it  is  revocable 
u]>i;n  any  failure  to  comply  with  its  conditions. 

With  this  power  in  his  hands,  any  injury  to  the 
pavement  froui  this  cause  is  without  excuse. 

9.  A  lack  of  money  to  make  repairs. 

A  great  deal  was  said  upon  the  hearing  about 
the  difficulties  of  the  Borough  President  to  pro- 
cure money  for  the  purposes  of  repairs  to  asphalt 
pavements.  There  was  no  c<»mplaint  about  pro- 
curing money  for  the  repair  (»f  stone  block  pave- 
ments, and  in  fact  the  amounts  for  which  he  asked 
and  received  for  the  payment  of  lal)orers  alone  for 
the  repair  of  streets  with  stone  l)lock  pavements 
were  constantly  increasing,  although  the  mileage  of 
such  streets  is  constantlv  decreasing  as  tliev  are  re- 
paved  with  asplialt.  That  decrease  is  about  20 
miles  a  year.  In  the  budget  for  1907  he  asked  for 
|55(),nil  (p.  1711,  v^ten.  Min. )  for  the  laboring 
force  for  the  Bureau  of  Highwavs,  exclusivelv  en- 
gaged,  as  appears  in  the  budget,  in  the  laying  of 
stone  block  pavements,  as  against  .f  413,599  in  1905, 
(p.  1699,  Sten.  :\Iin.)  and  |4 73,705  in  1906  (p.  1700 
Sten.  Min. ) ,  an  increase  of  over  |100,000. 

But  the  claim  is  effectually  disposed  of  by  the 
fact  that  he  had  at  the  end  of  the  year  1906  unex- 
pended balances  in  the  two  funds  available  for  the 
purpose  of  asphalt  repair  amounting  to  $121,293.60 
(Table,  p.  64,  Report;  Testimony  of  Mr.  Davis,  pj). 
1718-1721,  of  Mr.  INfacXeille,  pp.  1742-1749) .    These 
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balances  are  procured  by  deducting  all  possible 
obligations  against  the  funds.  They  were  made  up 
in  April,  1907,  long  after  the  books  for  the  previous 
year  had  been  written  up,  and  when  there  could 
be  no  question  of  any  orders  against  the  funds  not 
|)osted. 

And  what  is  still  more  significant  is  the  fact 
that  in  1906 — the  year  when  the  streets  were  es- 
pecially in  need  of  repair,  and  the  Borough  Presi- 
dent asserts  that  he  had  not  money  to  pay  for  the 
fire  burns,  he  transferred  to  other  bureaus  from  the 
account  entitled  Repairs  and  Renewals  of  Pave- 
ments and  Regrading  |43,200,  of  which  |37,500  was 
to  pay  wages  and  salaries  in  his  Bureau  of  Public 
Buildings  and  Offices,  namely,  October  12th,  |15,- 
000,  November  2d,  |10,000,  and  December  7th,  |12- 
500  (pp.  1743,  1744,  Sten.  Min.). 

10.  But  a  sufficient  answer  to  all  these  excuses 
is  the  fact  that  the  streets  are  now  in  good  repair 
(p.  1132,  Sten.  Min.).  An  enormous  amount  of 
additional  work  has  been  done  this  year —  shown  in 
the  case  of  the  Barber  Company  by  Exhibit  TTT9, 
a  comparative  statement  of  the  amount  of  asphalt 
laid  by  it  in  1906  and  1907.  Mr.  Tilson  testified 
that  there  has  been  no  protest  from  the  asphalt 
companies  that  they  should  not  make  the  repairs 
which  they  ought  to  make,  except  in  one  or  two 
streets.  For  the  first  time  since  the  Borough  Presi- 
dent took  office,  he  apparently  awoke  to  the  fact 
that  it  was  his  duty  to  have  the  repairs  properly 
made,  and  on  the  13th  of  May,  1907,  he  addressed 
a  circular  letter  to  the  asphalt  companies  (Ex. 
TTT6,  p.  3477,  Sten.  Min.),  in  which  he  said  that 
he  trusted  that  it  would  "be  treated  by  you  as  the 
"last  final  notice  to  begin  and  complete  this  most 
"necessary  work.  I  may  add  that  I  have  taken  per- 
"sonal  charge  and  supervision  of  this  w^ork,  and  I 
"shall  use  all  the  power  vested  in  me  by  law  to  see 
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"to  it  not  only  that  you  are  notified  promptly,  but 
"to  see  to  it  that  you  do  the  work  just  as  promptly." 
The  result  of  this  very  proper  energy,  which  could 
easily  have  been  exercised  in  1904,  is  that  the  streets 
have  been  repaired,  and,  in  the  case  of  certain  com- 
panies, the  pressure  upon  them  has  caused  them  to 
repudiate  their  liability  to  make  repairs  to  cer- 
tain specified  streets  (p.  3481,  Sten.  Min.).  He 
added  to  the  Bureau  four  Assistant  Engineers  and 
20  to  25  inspectors  (pp.  1142,  1147,  Sten.  Min.), 
and  a  new  system  of  systematic  inspection  was  in- 
stituted, by  which  a  daily  report  is  made  showing 
all  defects  existing.  A  map  in  the  Bureau  has  re- 
cently been  prepared  which  shows  at  a  glance  the 
condition  of  the  streets  of  the  Borough  (pp.  1144- 
1148,  Sten.  Min.). 

The  situation  as  to  the  high-pressure  water  mains 
was  met  and  remedied,  and  for  the  first  time  ap- 
parently, the  Borough  President  exercised  his  pow- 
er to  revoke  a  permit  issued  to  a  contractor  to  lay 
these  mains.  This  brought  the  contractor  to  terms, 
and  the  work  of  repair  was  done  as  the  Borougli 
President  desired   (pp.  1179,  1180,  Sten.  Min.). 

The  Borough  President  is  not  only  to  be  held 
responsible  for  the  situation  in  1904,  1905  and 
190r>,  l)ut  he  directly  assumed  such  responsibility. 
On  the  4th  of  March,  1904,  he  wrote  the  Commis- 
sioner of  Public  Works  directing  him  to  transmit  to 
him  for  his  approval  and  signature  all  notices  to  the 
asi)halt  companies  to  repair  the  streets  (p.  3472, 
Sten.  Min.).  He  had  daily  interviews  with  both 
Mr.  Scannell  and  Mr.  Olney,  and  there  is  every 
reason  to  believe  that  he  fully  understood  the 
situation  and  actively  directed  the  work  of  the 
Bureau. 

In  connection  with  the  subjects  of  the  highways, 
we  may  also  consider  the  charge  of  the 

Misuse  of  funds  deposited  for  the  restoration  of 
plumbers'  cuts. 
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This  charge  is  admitted.  It  is  excused  because, 
as  alleged,  it  was  not  iuveuted  by  the  present  Bor- 
ough President — that  is,  it  is  sought  to  excuse  the 
conversion  of  other  persons'  money  by  the  fact  that 
others  have  also  committed  a  similar  offense.  It  is 
treated  lightly  by  the  Borough  President — far  too 
lightly  for  the  gravity  of  the  offense. 

The  excuse  given  is,  of  course,  no  excuse  at  all. 
But  in  addition,  there  is  no  proof  that  his  predeces- 
sors have  done  the  same  thing.  The  nearest  that 
the  evidence  shows  is  that  Mr.  Mitchel  states  that 
he  knows  that  it  was  the  practice  (p.  2120,  Sten. 
Min.)  and  he  is  probably  speaking  from  mere 
hearsay.  But  in  the  case  of  payments  by  Mr. 
Ahearu's  predecessors  there  has  been  made  in  the 
evidence  no  analysis  of  the  payrolls.  The  payrolls 
do  not  show  on  their  face  that  the  men  paid  were 
not  employed  in  the  restoration  of  plumbers'  cuts. 
In  earlier  times,  Avhen  the  cuts  were  almost  wholly 
in  granite  pavements,  the  payrolls  were  properly 
charged  against  the  fund,  because  the  work  was 
done  by  the  Dei^artment.  It  must  be  only  of  late 
years  that  payrolls  have  been  improperly  charged 
against  the  fund.  Here  the  proof  is  that  the  pay- 
rolls were  used  for  the  payment  of  employees  not 
engaged  in  the  work  of  restoration  of  cuts,  and 
what  is  more  significant,  it  was  not  a  continual 
use  of  the  payrolls  for  such  purpose,  but  the  great 
proportion  of  the  payments  was  made  at  the  end  of 
the  year,  when  they  were  used  to  pay  other  laborers 
in  the  Department  of  Highways — when  the  appro- 
priation for  them  had  been  used  up,  an  appropria- 
tion which,  as  the  figures  show,  was  always  gTanted 
nearly  to  the  extent  asked. 

The  facts  are  these : 

By  the  charter  and  ordinances  it  is  made  the 
duty  of  the  Borough  President  to  require  a  de- 
posit for  the  restoration  of  the  pavement  when 
gTanting  a  permit  for  any  excavation,  opening  or 
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disturbance  of  the  pavement.  All  such  deposits 
must  be  deposited  weekly  with  the  City  Chamber- 
lain, and  an  account  of  the  moneys  kept  separate 
and  distinct  from  all  other  funds  as  a  "Special 
Fund"  (Ord.,  §§  148,  149;  p.  159,  Printed  Record). 
The  amount  of  deposit  required  is  estimated  at  a 
certain  price  a  square  yard.  As  a  matter  of  fact 
both  the  cost  of  restoration  (that  is,  the  amount 
paid  the  asphalt  company  having  the  maintenance 
contract)  and  the  amount  of  pavement  in  square 
yards  to  be  opened  is  overestimated.  There  are, 
therefore,  two  sources  of  surplus,  and  a  surplus 
always  arose.  The  total  amount  of  deposits  in 
1904,  1905  and  1906  was  |483,146.01,  or  |161,000 
a  year.  Not  one-half  of  this  was  expended  in  re- 
storing the  pavements.  The  total  amount  of  the 
cost  of  such  restoration  and  the  refund  to  the 
plumbers,  when  demanded,  was,  for  the  three  years, 
only  1202,763.39  (Report,  p.  73).  The  Superin- 
tendent of  Highwavs  in  a  letter  in  the  minutes 
(p.  3121)  says  that  the  statement  is  made  to  all 
persons  who  make  deposits  that  the  amount  of  de- 
posit, after  deducting  the  cost  of  repairs,  will  be 
returned  to  them.  In  fact  it  never  was  made  with- 
out a  special  application  from  the  plumber  (p.  423, 
Printed  Record).  Also  in  fact  it  was  frequently 
refunded,  as  numerous  entries  in  the  plumbers'  cut 
books  show. 

The  fund  was  deposited  in  the  hands  of  the  City 
Chamberlain,  and  payments  were  made  from  it 
upon  the  requisition  of  the  Borough  President. 
The  Comptroller  had  no  means  of  knowing  that  the 
payrolls  were  not  rightly  drawn  against  the  fund. 
For  certain  paj^rolls — those  for  inspection  and  for 
the  restoration  of  stone  block  pavements — were 
rightly  charged.  But  in  the  analysis  which  ap- 
pears in  the  record  (Testimony  of  Mr.  Scudder, 
pp.  420-457,  Printed  Record)  allowance  is  made 
for  all  such  payments,  and  the  balance  remaining 
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is  the  highly  considernble  sum  of  |197,784.68, 
which  the  Borough  President  has  appropriated  to 
other  uses  in  his  department.  What  he  woukl  do 
if  these  amounts  were  demanded  by  the  persons 
entitled  to  them  he  is  unable  to  explain  (p.  3589, 
Sten.  Min.).  In  another  connection  he  said  that 
he  felt  that  he  should  be  careful  of  the  people's 
money  (p.  3353,  Sten.  Min.).  Yet  he  apparently 
had  no  regard  for  the  money  of  these  individuals. 
It  is  idle  for  him  to  claim  that  he  did  not  know 
of  the  character  of  the  fund  or  its  uses,  or  the  fact 
that  the  surplus  was  to  be  refunded,  for  he  was 
frequently  signing  requisitions  for  the  repayments 
when  they  were  demanded. 

Payrolls  29  and  30  are  used  for  the  payment  of 
laborers  on  macadam  streets;  payroll  36  for  the 
payment  of  laborers  on  stone  block  pavement.    The 
amount  of  each  of    these    payrolls    was    charged 
against  the  Special  Fund  only  in  the  last  three 
weeks  of  the  year — the  balance  of  the  year  they 
were  charged  to  their  own  appropriate  funds.    The 
printed  form  of  heading  "Pay  Koll  of  Laborers, 
etc.,  on  Boulevards,  Roads  and  Avenues"  (Payroll 
29)   was  used,  but  the  words  "Boulevards,  Roads 
and  Avenues"  are  erased,  and  "Restoring  and  Re- 
paving  Fund"  are  written  in  ink  in  their  place. 
This  in  itself  would  seem  enough  to  bring  the  mat- 
ter  to    the    Borough    President's   attention.      Mr. 
Dalton  testifies  that  the  charge  of  the  payrolls 
in  question  against  the  Special  Fund  was  in  each 
case  ordered  by  the  Borough  President  personally 
(p.  1102,  Printed  Record). 

The  Borough  President  was  a  trustee  of  these 
moneys.  He  knew  that  fact,  and  he  either  knew 
that  he  was  diverting  them,  in  part,  from  their 
lawful /uses,  or  if  he  did  not  know  it,  it  was  in- 
cumbent on  him  to  ascertain  his  duties  and  his 
liabilities.  Yet  he  seems  never  to  have  inquired 
into  the  facts  or  the  law,  or  sought  advice.     No 
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Court,  we  submit,  would  hesitate  a  moment  about 
the  removal  of  a  trustee  of  a  private  trust  where  a 
similar  state  of  facts  appeared. 

Also  in  connection  with  the  subject  of  the  high- 
ways we  will  consider  the  charge  of 

•  -  - 

Tlie  Adopt'ion  and  Use  of  Improper  Specifications. 

For  his  action  in  this  respect  the  Borough  Presi- 
dent tried  to  shield  himself  by  the  action  of  the 
Board  of  Estimate  and  Apportionment.  But  no  au- 
thority has  been  cited  by  which  the  Board  of  Esti- 
mate and  Apportionment  is  given  any  power  to 
determine  the  form  of  the  contracts  and  specifi- 
cations for  laying  or  repairing  pavements  in  the 
offices  of  the  respective  Borough  Presidents.  Sub- 
mitted herewith  is  a  letter  from  the  Secretary  of 
the  Board  of  Estimate  and  A[>portionment,  written 
in  answer  to  an  inquiry  as  to  any  authority  which 
the  Board  may  claim,  in  which  it  is  stated  that 
there  is  no  such  authority.  The  Borough  Presi- 
dent's statement  that  he  had  no  power  himself  to 
change  the  asphalt  specifications  (pp.  3590,  3591, 
Sten.  Min. )  is  negatived  by  the  fact  that  he  adopted 
a  modification  of  them,  according  to  his  testimony, 
which  was  suggested  by  Mr.  Whinery  (p.  3348, 
Sten.  jMin.),  and  he  has  continually  changed  the 
form  of  wood  block  specifications  without  any 
application  to  the  Board  of  Estimate  and  Ap- 
portionment. His  excuse  for  this  is  that  the  law 
did  not  apply  to  wood  block,  but  applied  only  to 
asphalt.  For  this  distinction  he  was  indebted  to 
Mr,  Olney.  He  never  inquired  as  to  why  the  differ- 
ence should  exist,  nor  was  he  ever  informed  by  any- 
body connected  with  the  Board  of  Estimate  and 
Apportionment  that  their  approval  was  necessary 
(pp.  3591,  3592,  Sten.  Min.). 

The  charge  relates  not  only  to  the  adoption  of 
Section  61  of  the  asphalt  specifications,  but  to  the 
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fact  that  the  specifications  were  defective  and  in- 
adequate in  many  other  particuhirs.  These  particu- 
lars were  persistently  drawn  to  his  attention  by 
the  consulting  engineer  whom  he  employed,  and 
yet  he  neglected  to  take  action  upon  them. 

Taking  u})  first  the  a(h)ption  of  Chuise  01,  the 
facts  seem  to  be  (liese :  The  Borough  President  tes- 
tifies that  his  attention  was  drawn  to  the  existing 
state  of  the  specifications  by  a  letter  from  Mr.  J.  W. 
Howard,  whom  he  did  not  know  or  know  anything 
about  (p.  3590,  Sten.  Min.)  ;  that  as  soon  as  he 
got  this  letter  he  sent  it  to  the  Board  of  Estimate 
and  Apportionment;  that  prior  to  the  receipt  of 
this  l(4ter  he  had  not  considered  any  change,  and 
the  letter  Avas  tlie  first  suggestion  of  the  kind  made 
to  him  (p.  3495,  Sten.  jNlin.)  ;  that  the  Board  there- 
upon appointed  a  committee,  consisting  of  Mr. 
Lewis,  tlie  Engineer  of  the  Board,  Mr.  Olney  and 
liimself ;  that  this  committee  held  a  public  hearing 
at  which  representatives  of  the  asphalt  companies 
Avere  present,  and  that  tlie  clause  in  question  was 
drafted  by  ^Mr.  Lewis  and  Mr.  Olney  and  submitted 
to  and  adopted  by  the  Board  of  Estimate  and  Ap- 
portionment. Although  he  entertained  such  high 
rea;ard  for  Mr.  Howard's  suggestions  when  first 
received  by  him  he  apparently  paid  no  respect  to 
any  later  suggestions  made  by  Mr.  Howard.  But 
he  did  call  in  ^Mr.  Whinery,  an  expert,  whose  views 
on  the  (luestion  of  asphalt  oil  pavements  were  well 
known  to  be  in  sympathy  with  the  views  expressed 
in  the  clause  in  question.  Mr.  Whinery  states  that 
the  clause  in  question  was  drawn  and  in  the  pos- 
session of  the  Borough  President  when  Mr.  Whin- 
erv  first  saw  him.  Mr.  Whinerv  had  had  no  com- 
munication  from  the  Borough  President  prior  to 
the  request  to  call  upon  him.  Although  he  acted 
immediately  upon  Mr.  Howard's  letter,  he  appar- 
ently did  not  in  any  way  rely  upon  Mr.  Howard 
for  advice  as  to  the  change  proposed.    There  were 
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no  representatives  of  the  oil  asphalt  companies 
present  at  the  hearing,  the  only  companies  repre- 
sented being  Barber  companies  (pp.  1585,  3350, 
Sten.  Min.).  So  far  as  ^\i\  Lewis  was  concerned  it 
was  represented  to  liim  that  the  adoption  of  the 
clause  in  question  would  not  limit  competition  (p. 
1590,  Sten.  Min.).  In  December,  1904,  Mr.  Lewis 
made  a  further  report  (Ex.  43,  p.  1574.  Sten.  Min.) 
in  which  he  states  that  "it  appears  to  be  conclu- 
sively shown  that  very  satisfactory  pavements  can 
be  made  from  oil  asphalts,  and  that  such  pavements 
have  been  laid  in  this  city  during  the  last  six  years 
with  entire  satisfaction."  Immediately  following 
the  adoption  of  the  form  by  the  Board  of  Estimate 
and  Apportionment,  the  President  of  the  Borough 
of  Brooklyn,  Mr.  Littleton,  and  his  engineer,  Mr. 
Tilson,  protested  vigorously  against  the  use  of  the 
form  adopted,  on  the  ground  that  it  would  limit 
competition  (pp.  010-622,  Printed  Record).  Mr. 
Tilson's  statement  is  (p.  21)  that  the  clause  would 
"exclude  all  asphalts  used  at  the  present  time  by 
the  contractors  in  this  borough  except  those  used 
by  the  Eastern  Bermudez  Asphalt  Company  and 
the  Uvalde  Asphalt  Paving  Company,  which  I  do 
not  think  would  be  a  desirable  thing  to  do,  as  the 
l)orougli  wants  more  companies  laying  good  pave- 
ments rather  than  fewer."  The  reasons  stated  in 
the  letters  of  protest  applied  as  well  to  the  Borough 
of  Manhattan  as  to  the  Borough  of  Brooklyn,  but 
that  protest,  though  he  heard  it  read,  was  not  con- 
sidered by  the  President  of  the  Borough  of  Manhat- 
tan, and  he  paid  no  attention  to  either  letter  (p. 
3604,  Sten.  Min. ) .  The  consequence  of  the  protest 
was  that  the  resolution  was  rescinded  as  to  all  the 
fjoroughs  except  the  Borough  of  Manhattan. 

The  result  of  such  adoption  was  to  exclude  by 
a  hard  and  fast  rule  both  Trinidad  asphalt  and 
California  oil  asphalts,  both  of  which  had  thereto- 
fore been  successfully  used  in  the  laying  of  pav^- 
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iiieuts  ill  the  borougli.  in  doing  so  it  necessarily 
liniite<l  eoini^etition,  and,  as  appears  from  the  evi- 
dence of  Mr.  Tilson  and  :\Ir.  ("oiidit  (pp.  1121, 
1193,  Sten.  Miii. ),  the  result  was  shown  in  the  cost 
of  laying  asphalt  paveincnts  in  the  IJorongh  of 
.Manhaltan,  as  (•oiii];)ai'e<l  with  similar  cost  of  lay- 
inu'  them  in  r»ro()klvn,  great  I  v  to  the  detriment 
of  Manhattan.  Brooklyn  was  paying  only  90  cents 
a  sqnare  yard  when  ^lanhattan  was  paying  |1.22 
a  square  yard.  In  fact,  the  adopt  ion  of  the  clause 
has  limited  competition  to  a  greater  degree  than 
w  as  anticipated,  because  at  the  time  of  the  adoption 
there  were  two  sources  of  sui)i)ly  in  Venezuela,  one 
of  which  was  soon  after  excluded  from  the  market 
(]).  1193.  Steii.  Mill.  I.  Mr.  \\'liinery  testihed  that 
at  the  time  lie  gave  his  opinion  that  the  clause  in 
((uestion  would  accomplish  the  desired  result,  he 
was  of  the  opinion  that  it  would  not  exclude  com- 
petition, for  tlie  reasons  just  stated,  and  also  for 
the  reason  that  he  had  Iteen  inf(U'ined  by  Mr.  A.  L. 
r.arber  that  certain  deposits  in  .Mexico  controlled 
by  Mr.  Uarber  would  be  i)ut  upon  the  market.  As 
a  matter  of  fact,  these  deposits  never  have  been  put 
upon  the  market  (p.  2132,  Sten.  :Min.).  The  Bor- 
ough President  was  familiar  with  the  situation,  as 
he  testifies,  as  to  the  sources  and  supply  of  asphalt 
(p.  3351,  t^teii.  Min.).  He  understood  that  the 
clause  practically  limited  such  asphalt,  from  a  time 
almost  immediately  after  the  adoption  of  the  clause 
in  question,  to  only  one  source  of  supply,  the  A.  L. 
Harber  Asphalt  Company  (p.  10S8,  Sten.  :Min.). 

The  adoi)tion  of  the  clause  had  a  direct  detri- 
mental effect  in  the  Borough  of  :\[anhattan,  because 
it  prevented  the  Hastings  Paving  Company,  which 
had  paved  a  number  of  streets  with  block  asphalt, 
from  bidding  for  any  further  paving.  That  com- 
l>any  was  under  contract  to  use  Trinidad  asphalt 
(»nly  (p.  1191,  Steii.  Min.).  As  a  consequence  the 
streets  paved  with  block  asphalt  out  of  repair  re- 
mained out  of  repair  for  two  years,  because,  as 
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stated,  no  company  would  bid  upon  a  contract  for 
repaying  (p.  3G04,  Sten.  ]Min.). 

The  reason  for  the  adoption  of  the  section  in  ques- 
tion wliicli  is  urged,  namely,  that  of  insuring  to  the 
City  of  New  York  a  high  grade  of  asphalt,  could 
readily  have  been  obtained  by  providing  tests  which 
any  as])ha1i  must  meet.  This  was  the  only  just 
way  of  accomplishing  what  was  the  ostensible  pur- 
pose of  the  resolution.  This  was  the  wa}^  sug- 
gested by  Mr.  AMiinerv  himself  iu  the  specifications 
which  he  prepared  for  I  lie  adoption  of  the  Bonmgh 
President,  to  whicli  the  Horough  President  paid  no 
regard.  His  form  of  s])eciticatiou  wliich  corre- 
sponds to  clause  (11  ap[K'ars  in  the  Minutes  at  page 
2140,  Sections  41  ;ind  42.  15y  these  sections  specific 
tests  wei-e  ju-esci-ilied  for  retined  ;isi»h;ilr  whicli 
would  admit  bolli  Trinidnd  and  Cnlifornia  oil  as- 
phalts. The  ]>ai-t  icuhir  ol>ject  i(»n  to  I  lie  use  of  Trini- 
(hid  asphalt  is  tjiat  i(  is  subject  to  he  injuriously 
affected  by  water,  hut  if  ])ro])erly  treated  to  he 
able  to  nieel  the  test  jirescrihed  in  Sections  41 
and  42,  the  s])eciticat  ions  in  (|uestion  will  admit 
of  its  use.  Similarly  it  is  ]u-ovided  in  Mr.  W'hinery's 
specifications  tliat  asi)]ialt  resulling  from  the  dis- 
1  illation  of  crude  asphalt ic  oils  may  be  accepted  if 
lliey  meet  the  test  prescribed  in  the  last  paragraph 
of  ^  42,  page  2142. 

The  evidence  is  without  controversy  that  asphalts 
are  made  from  a  distillation  of  asphaltic  oils,  which 
are  perfectly  acceptable.  This  appears  in  Mr. 
Tilson's  letter  and  from  the  evidence  of  .Mr.  Tilson, 
Mr.  Lewis,  .Mr.  Howard,  Mr.  Dow,  Mr.  ^^hinery, 
Mr.  Klein  and  :\Ir.  Condit.  At  iiage  1109  of  (he 
^[inutes  is  a  list  of  fiftj'-one  streets  in  ^Manhattan 
paved  witli  California  asphalt. 

All  these  facts  were  brought  to  the  notice  of  the 
Borouiih  President,  and  it  was  nciiliiicnce  and 
waste  on  his  part,  to  say  the  least,  that  he  has  made 
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no  change  in  the  clause  in  question  from  1904  down 
to  the  present  time. 

The  second  part  of  this  charge  relates  to  the 
fact  that  the  specifications  are  generally  inade- 
quate. Mr.  \yhinery  testified  (p.  342,  Printed 
Record),  that  he  was  employed  by  the  Borough 
President  about  the  middle  of  January,  1905,  to 
advise  him  as  to  methods  of  constructing  j)ave- 
ment;  that  the  first  matter  which  he  took  up  for 
the  Borough  President  was  the  revision  of  the  speci- 
fications. He  foresaw  that  that  was  the  first  im- 
portant thing  to  do,  and  he  brought  it  immediately 
to  the  attention  of  the  Borougli  President,  and  they 
had  quite  a  numl)er  of  coufereuces  over  it.  On  the 
28th  of  February,  1905,  he  sent  to  the  Borough 
President,  through  liis  Chief  Engineer,  a  proposed 
revision  of  the  specifications,  together  with  a  let- 
ter (p.  315,  Printed  Record),  in  which  he  stated 
specifically  that  the  specifications  as  to  asphalt 
pavements  were  inadequate  and  indefinite,  and 
suggested  that  the  matter  be  referred  to  a  Com- 
mittee composcMl  of  the  Chief  Engineer  of  the 
Board  of  Estimate  and  Apportionment  and  the 
Engineers  of  the  Bureau  of  Iliii'hwavs  in  each  Bor- 
ough,  witli  instructions  to  confer  and  repcu't  such 
changes  as  they  may  think  advisable,  and  that  in 
this  >\-ay  the  necessary  amendment  of  the  specifica- 
tions, ill  ]»art icnlars  about  wliieli  lie  apprehended 
theiv  \\()nl(l  ])('  no  ditference  of  opinion,  could  be 
accomplislied,  "AvliiU'  the  present  requirements  as 
"to  the  kinds  of  asplialt  that  shall  be  admitted  may 
"l)e  changed  or  alloA\ed  to  remain  as  they  are  now, 
"as  may  seem  best  in  each  borough.  In  this  last 
"particular  the  ol>ject  should  be,  while  excluding 
"materials  of  known  inferiority  or  of  (juestionable 
"quality,  to  encourage  the  widest  and  freest  com- 
"petition  between  asphalts  whose  quality  is  suf- 
"ficiently  well  known,  or  ascertainable,  to  render 
"their  use  safe  and  prudent." 


lu  the  letter  of  February  23,  1905  (p.  848, 
Printed  Record),  sent  to  Mr.  Olney,  lie  submitted 
tlie  same  proposed  revision.  He  recounts  the  more 
important  changes  in  the  specifications,  all  of  \yhich 
relate  to  other  matters  than  the  quality  of  the  as- 
phalt. On  the  13th  of  March,  1905  (p.  352,  Printed 
Eecord),  he  addressed  a  furtlier  letter  to  the  Bor- 
ough President,  again  calling  specific  attention  to 
the  inadequacy  and  indefiniteness  of  tlie  specifica- 
tions, and  he  says  (p.  355)  :  ^'The  old  specifications 
"are,  aside  from  tlieir  positive  defects,  antiquated, 
"indefinite  and  badly  arranged,  and  tliis  alone 
"would  be,  in  my  opinion,  sufficient  reason  for  re- 
"vising  them." 

On  the  15th  of  March,  1905  (p.  357,  Printed 
Record),  he  addressed  a  further  letter  to  the  Bor- 
ough President,  in  Avhich  he  said  that,  in  view  of 
the  probable  early  letting  of  contracts  there  were 
some  matters  which  should  receive  immediate  con- 
sideration. He  then  specifies  objections  to  the  spec- 
ifications for  both  sheet  asphalt  and  wood  block 
pavements.  On  the  same  day  he  addressed  a  fur- 
ther letter  (p.  361,  Printed  Record)  to  the  Presi- 
dent of  the  Borough  of  Manhattan,  in  which  he 
says  as  to  the  specifications  for  wood  block  pave- 
ments :  "I  very  strongly  advise  that  these  specifica- 
"tions  be  revised  before  any  more  contracts  for 
that  kind  of  pavement  be  let,''  and  he  points  out 
that  they  "practically  constitute  a  monopoly  for 
"one  kind  of  wood  pavement  in  the  city.  lUit  more 
"important  is  the  fact  that  they  are  so  incomplete 
"and  indefinite  tliat  they  permit  the  contractor  en- 
"tirely  too  much  latitude  in  the  preparation  of  the 
"material  and  laying  it  on  the  street,  and  under 
"them  the  city  must  depend  largeh'  upon  the  good 
"intentions,  skill  and  honesty  of  the  contractor." 
That  the  good  intention,  skill  and  lionesty  of  the 
contractor  are  inadequate  for  tlie  purpose  seems 
to  be  established  by  the  fact  that  the  Borough  Pres- 
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ideut  ostensibly  removed  Mr.  Ulney  for  a  failure 
of  the  contractor  to  lay  the  pavement  accordinsj  to 
the  specifications. 

On  the  17th  of  March,  1905,  he  addressed  a 
further  letter  (p.  302,  Printed  Record)  to  the  Bor- 
ougii  President,  ixjintini;;  out  specific  instances  of 
the  indefiniteuess  of  the  specifications  for  wood 
block  pavinii;.  On  the  18th  of  March,  1905,  he  fol- 
lowed this  wiih  another  letter  (p.  371,  Printed 
IJecord)  on  the  same  subject,  in  which  he  points 
out  1hat  IIk^  specifications  confined  Avood  block 
pavements  particularly  to  one  process  of  wood 
treatment,  which  is  patented,  altliough  on  the  10th 
of  April,  1905,  \w  writes  fp.  373,  Printed  Record) 
that  the  TTnited  States  AA'o(jd  Preserving  Company 
assert  that  tlie  specifications  do  not  require  the 
use  of  the  Creo-resinate  patented  process.  The 
l)Orougli  President,  however,  was  not  moved  to 
make  any  iiKpiiry  as  (o  the  fact  (p.  3610,  Sten. 
:Min. ). 

On  the  12tli  of  M;\y,  1905,  :\Ir.  \Vhinerv  sub- 
mits  (p.  3S5,  Printed  Record)  revise<l  specifica- 
tions for  wood  block  pavements  which  ])oint  out 
tlie  defects  in  tlie  old  specifications  remedied  there- 
l)y,  among  others,  tliat  the  existing  specifications 
practically  exclude  all  contractors  who  do  not  use 
the  Creo-resinate  ]»i'ocess,  and  tend  to  give  that 
process  a  monopoly.  On  tlie  19th  of  ^lay,  1905,  he 
writes  {\).  390,  J*rinted  Record)  to  the  Borough 
President  with  reference  to  the  contemplated  pav- 
ing of  lower  Broadway  with  wood  block  ])avement, 
that  'M)efore  further  work  of  tliis  character  is  ad- 
vertised for  proi)osals  the  specifications  for  wood 
block  pavement  now  in  force  should  be  revised. 
These  specifications  are  incomplete  and  indefinite. 
Some  of  their  requirements  are  unnecessary,  and 
tend  to  restrict  competition  and  to  increase  un- 
necessarily the  cost  of  the  work,  while  in  other  par- 
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ticnlars    they    permit    faulty    and    unsatisfactory 
work," 

On  the  26th  of  June,  1905,  he  again  points  out 
(p.  401,  Printed  Record)  that  the  specifications  for 
the  laying  of  asphalt  pavements  are  lax  and  in- 
definite, and  allow  the  contractor  great  latitude  in 
the  composition  of  the  mixtures. 

He  submitted  to  the  Borough  President  forms 
of  specifications  for  asphalt  block  pavement, 
sheet  asjdialt  pavement,  and  wood-block  pavement. 
But  none  of  the  recommendations  was  ever 
adopted  (p.  IIG,  Printed  Record). 

^Ir.  Howard  also  submitted  to  the  Borough 
President  a  form  of  revised  specifications  and  a 
criticism  of  the  specifications  in  use.  Although 
the  Borough  President  had  great  regard  for  ]Mr. 
Howard's  letter,  wliich  lie  transmitted  to  the  Board 
of  Estimate  and  Api)ortionment  without  investiga- 
tion, he  paid  no  attention  to  liis  recommendations 
for  a  general  revision  of  tlie  specifications.  Air. 
IIo^^■ar(^s  proposed  specifications  also  modified 
chiuse  Gl  so  as  to  afford  competition  provided  the 
refined  asphalt  met  certain  specified  icsis,  and  they 
did  not  exclude  any  asphalt. 

The  petitioners  submitted  on  the  hearing  a  memo- 
randum showing  specific  clauses  as  to  which  excep- 
tion is  taken,  based  upon  the  evidence  given  by  the 
expert  engineers  who  appeared  for  the  Commission- 
ers of  Accounts.  It  seems  unnecessarv  to  consider 
these  at  this  time  in  detail.  The  fact  appears  that 
the  recommendations  made  by  consulting  engineers 
employed  by  the  Borough  President  for  the  pur- 
pose of  advising  him  on  this  very  point  were  treated 
with  what  mav  be  safelv  said  to  be  studied  neglect, 
and  the  result  has  been  Imruiful  to  the  city.  The 
specifications  are  particularly  indefinite  in  that 
thev  substitute  in  manv  clauses  the  iudgment  of 
the  engineer  for  a  specific  test.  It  is  apparent  that 
it  is  impossible  for  any  third  person  to  say  whether 
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or  not  the  pavement  is  laid  according  to  specifica- 
tions when  the  specifications  are  the  judgment  of 
the  engineer.  This  is  in  effect  substituting  the  judg- 
ment of  the  engineer  for  tlie  contract. 

In  connection  with  the  discussion  of  the  adminis- 
tration of  the  Ingliways,  we  may  also  refer  to  the 
evidence  given  before  the  Commissioners  of  Ac- 
counts concerning : 

The-  J'JiiforcciiKiil    of   ('(ml  rads   for    Rcinivhuj    the 
directs  irilli    Wood  I'd niiicnt. 

This  evidence  was  undisputed  before^  the  Gover- 
nor, and  must  be  accepted  as  a<linitt(^d.  The  facts 
appmir  in  the  report  of  the  Commissioners  of  Ac- 
counts at  page  To-So,  inclusive.  Uriefiy  state<l  they 
are  tliat  the  bids  asked  are  for  units  of  material 
used  in  making  the  pavement.  An  estimate  of  the 
amount  of  material  of  each  unit  ^^•as  previously 
made  by  the  Engineer  of  Highways.  In  most  cases 
the  material  finally  paid  for  greatly  exceeded  the  es- 
timate of  the  engineer,  resulting  in  a  considerable 
increase  over  the  amount  which  the  ctmtract  stipu- 
lated should  be  paid  for  the  particular  job.  Testi- 
mony on  this  point  was  given  by  ]Mr.  MacXeille,  auil 
appears  at  pages  477-531  of  the  Printed  Kecord. 
The  excess  payments  were  frequently  stated  to 
be  due  to  an  excess  cushion  of  sand  found  under 
the  stone  block  pavements,  which  the  new  wood 
block  pavement  replaced,  necessitating  the  use  of  a 
larger  quantity  of  concrete  in  the  construction  of 
the  foundation  than  the  engineers  have  estimated 
would  be  required.  Mr.  (Joodsell  testified  (p.  1G2G 
Sten.  Min.)  that  the  thickness  of  the  sand  cushion 
is  assumed  without  any  actual  test  in  the  street 
to  ascertain  the  fact.  A  summary  of  the  testimony 
appears  in  the  Commissioners'  report,  and  the  table 
at  the  foot  of  page  77  shows  an  average  percentage 
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of  excess  of  amount  allowed  and  paid  over  the  ac- 
cepted bid  price  of  fourteen  per  cent. 

In  a  number  of  cases  excess  was  also  allowed  be- 
cause of  alleged  errors  in  the  preliminary  estimate 
of  the  areas  of  the  streets  to  be  repaved.  There  is 
no  excuse  for  the  failure  to  properly  measure  the 
surface  to  be  repaved.  This  was  substantially  ad- 
mitted by  Mr.  Goodsell  (pp.  l()2(j-l(;29  Sten.  Min. ). 
Both  these  excesses  must  liave  l)ecome  known  to 
the  Borough  President,  because  with  each  voucher 
that  was  submitted  to  liim  was  also  submitted  the 
estimate  of  the  contract  cost  of  the  work  to  be  done. 

It  also  appeared  before  the  Commissioners  of 
Accounts  that  the  United  States  AA'ood  Preserving 
Company  were  allowed  in  their  contracts  for  the 
city  clinrgcs  for  1:5, (il (I  cuImc  yards  of  concrete,  but 
that  only  0,4101/4  barrels  of  cement  had  been  used 
in  the  preparation  of  tlie  coucrete  foundations  in 
the  ten  contracts  under  consideration.  From  a 
computation  of  the  amount  of  cement  to  the  cubic 
vard  of  ((mcrete,  given  in  the  testimonv  of  ^Ir.  Wei- 
ton  (]>]>.  ir)()(;-7,  Printed  Kecord),  it  appears  that 
one  barrel  of  Portland  cement  must  l)e  us(m1  to  nmke 
a  cubic  yard  of  concrete,  if  the  proportions  as  re- 
quired by  the  specifications  are  followed,  and  that 
in  order  to  comply  with  the  specifications  the  con- 
tractor must  use  from  eight-tenths  to  one  and  two- 
tenths  barrels  per  cubic  yard  of  concrete  laid.  As 
a  matter  of  fact,  therefore,  tlie  city  paid  for  4,20(] 
barrels  of  cement  which  it  did  not  receive,  whicli 
at  an  average  price  of  |1.59  per  barrel  amounts  to 
|G,G87.54. 

There  is  further  evidence  that  less  cement  was 
actually  used  than  Avas  paid  for  in  the  examination 
made  by  Mr.  Gormly  and  Mr.  Scudder  of  the  pave- 
nuMit  laid  in  I)ey  Street  from  Greenwich  to  West 
Street  (pp.  ()12-r)14,  Printed  Record),  and  a  com- 
putation made  by  Mr.  Scuddertpp.  (il()-()12.  Printed 
Record).  Mr.  Olney  made  the  same  comiDutation, 
and  it  agreed  with  that  of  Mr.  Scudder  (p.  1803, 
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Sten.  Min,).  In  this  case  the  returned  amount  of 
concrete  allowed  was  636.3  cubic  yards.  The 
amount  of  concrete  alleged  to  have  been  laid  under 
the  pavement  proper  was  15,994.2  cubic  feet.  If 
this  quantity  of  concrete  had  been  used  the  thick- 
ness of  the  base  would  have  been  8.988  inches.  The 
examination  made  at  different  points  along  the 
street  of  the  actual  thickness  of  the  concrete  base 
showed  it  to  be  six  inches,  or  three  inches  less  than 
the  average  thickness  based  upon  the  amount  of 
concrete  alleged  to  have  been  used. 

That  these  things  could  happen  shows  a  most  lax 
condition  of  the  department;  it  shows  insufficient 
and  incompetent  inspection,  to  say  the  least.  Mr. 
Olney  testified  that  the  inspectors  were,  in  his 
opinion,  at  least  twenty-five  per  cent,  of  them  in- 
competent, but  he  also  testified  that  he  had  never 
reported  any  of  them  to  the  Borough  President  for 
removal  on  charges  (pp.  346-319,  Sten.  Min.).  Mr. 
Tilson,  on  the  other  hand,  testifies  that  the  same 
inspectors  are,  in  his  opinion,  "as  competent  as 
almost  any  men  I  have  seen  in  that  position,  and 
that  they  are  as  careful  of  the  interests  of  the  City 
and  as  much  interested  in  their  work  as  any  men 
that  I  know  of"  (p.  1138,  Sten.  Min.).  The  infer- 
ence is  that  the  imperfect  inspection  was  made  or 
the  frauds  permitted  in  accordance  with  instruc- 
tions from  the  engineer  or  Borough  President.  So 
far  as  the  laying  of  wood-block  pavement  in  lower 
Broadway  is  concerned,  the  Borough  President  at- 
tributes the  improper  results  to  both  the  Chief  En- 
gineer and  the  inspector  at  the  plant,  and  he  dis- 
charged both.  But  Mr.  Dalton  testifies  that  the 
Borough  President  was  himself  directly  responsible 
for  it.  He  says  (pp.  1069,  1070,  Printed  Kecord), 
and  his  testimony  is  not  denied  by  the  Borough 
President,  that  when  he  was  coming  up  Broadway 
one  morning  he  found  the  concrete  laid  was  not 
of  sufficient  thickness,  and  he  spoke  to  Mr.  Olney 


U   i 

ii  i 


42 


about  it,  and  asked  him  to  go  down  and  look  at  it. 
They  both  went  down  Broadway,  and  met  the  super- 
intendent of  the  Company,  Mr.  Mack.  He  then 
says :  "That  afternoon  Mr.  Olney  came  to  the  office 
"and  he  told  me,  he  said,  'Say,  that  thing  was  a 
little  thin  around  there,  but  it  is  all  right.  I 
have  had  it  fixed  up  and  everything  is  going  on 
"  'all  right ;  they  are  going  in  the  future  to  look 
"  'after  it.'  That  afternoon  when  I  came  over  I 
"mentioned  the  incident  to  the  President,  and  he 
"said  to  me  then :  'I  told  you  before,  now,  you 
"  'ought  to  stay  in  the  office  and  look  after  the 
office  there,  stay  in  the  office  and  look  after  your 
office  work;  let  your  men  look  after  that.'  I 
"said :  'A  boy  getting  |G  a  week  can  attend  to  my 
"  'office  work.'  "  He  also  says  (p.  1074,  Printed 
Eecord)  that  when  the  bids  were  opened  for  the 
laying  of  the  wood-block  pavement  he  spoke  to  Mr. 
Olney  about  the  amount  of  concrete.  "I  think,  if 
"I  remember  correctly,  it  was  something  like  |6  a 
"yard,  and  I  told  Mr.  Olney  at  the  time  that  seemed 
"to  me  like  a  big  price  for  concrete.  I  mentioned 
"that  to  the  President  as  well  as  to  Mr.  Olney." 
The  President,  therefore,  cannot  properly  claim 
that  he  had  no  notice  of  the  situation. 


The  duties  of  the  Borough  President,  in  addition 
to  those  concerning  the  highways,  relate  to  the 
purchase  of  supplies  for  and  repairs  made  to  the 
public  buildings  and  offices  in  his  Borough,  the 
care  of  the  sewer  system,  oversight  of  the  erection 
and  alteration  of  public  buildings,  and  the  removal 
of  encumbrances. 

The  Bureau  of  PuhJic  Buildings  and  Offices. 

The  bureau  which  he  considered  the  most  im- 
portant was  the  one  which  spent  the  most  money, 
which  he  states  to  be  the  Bureau  of  Public  Build- 
ings and  Offices    (p.  3383,  Sten.  Min.).     This  is 
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characteristic  of  his  administration.  His  interest 
in  the  work  to  be  done  was  measured  by  the  money 
under  his  immediate  control.  For,  in  fact,  the 
Bureau  of  Public  Buildings  and  Offices  does  not 
spend  the  most  money,  but  it  does  spend  the  most 
money  through  open  orders  and  without  the  safe- 
guard of  contracts.  The  Bureau  of  Highways  ex- 
pends four  times  as  much  money  as  the  Bureau  of 
Public  Buildings  and  Offices,  if  we  except  from 
the  expenditures  of  the  latter  the  amounts  for  the 
construction  of  the  new  Hall  of  Becords,  with  which 
the  Borough  President's  evidence  is  that  he  had 
nothing  to  do. 

The  expenditures  for  the  three  years  respectively 
are  as  follows : 

1904.  1905.  1906. 

Highways    $3,61Y,890     $4,451,807     $4,589,434 

Public      Buildings       and 

Offices    2,249,940      1,901,442       2,273,331 

Or    deducting    from    the 

latter  the  amount  spent 

for  the  construction  of 

the  Hall  of  Eecords  of.     1,174,641         733,708      1,102,286 


Leaves $1,075,299     $1,227,734    $1,171,045 

The  amounts  expended  through  open' orders  for 
the  three  years  are  as  follows : 

1904.  1905.  1906. 

Highways    $105,840.34  $103,814.86  $144,996.33 

Public   Buildings    and 

Offices   254,016.23  282,525.71  299,156.90 

(These  figures  are  computed  from  the  reports  of 
the  Commissioners  of  Accounts  in  the  City  Record, 
Exhibit  70,  pp.  4400,  4405.  The  last  stated  items 
appear  at  p.  2379,  Sten.  Min.) 

In  spite  of  the  fact  that  the  Borough  President 
has,  as  he  says,  been  trying  to  purchase  his  supplies 
and  have  his  work  done  by  contract  ever  since  he 
has  been  in  office  (p.  3625,  Sten.  Min.),  the  amount 
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paid  on  open  orders  has  increased  in  two  years  by 
139,000  in  the  Bureau  of  Highways,  and  |48,000 
in  the  Bureau  of  Public  Buildings  and  Offices,  al- 
though in  the  same  period  the  amount  paid  on  con- 
tracts in  the  Bureau  of  Public  Buildings  (exclusive 
of  the  Hall  of  Keeords)  has  decreased  from  $482,- 
470  in  1904  to  |426,239  in  1906,  or  |56,231  (Exhibit 
70). 

The  Superintendent  of  the  Bureau  of  Public 
Buildings  and  Offices  was  Mr.  William  H.  Walker. 
The  Borough  President  is  apparently  willing  to 
admit  that  the  evidence  against  Mr.  Walker,  and 
particularly  his  connection  with  the  carpentry  done 
in  public  buildings,  was  of  such  a  character  that 
he  was  virtually  contracting  with  himself,  and  that 
he  received  a  portion  at  least  of  the  proceeds  of  all 
warrants  drawn  for  the  payment  of  repairs  made 
by  Michael  H.  Lynch,  Boyce  &  Lynch  and  Thomas 
A.  Tydings.  It  was  upon  a  charge  of  such  facts 
that  he  removed  him,  in  spite  of  Mr.  Walker's  de- 
nial of  the  facts.  Without  going  into  the  details 
of  the  testimony  on  this  point,  we  may  review  very 
briefly  the  situation  as  it  was  developed.  When 
Mr.  Walker  was  appointed  Superintendent  of  Pub- 
lic Buildings  by  Mr.  Cantor,  he  had  in  his  employ- 
ment as  foreman  one  Thomas  Boyce.  He  turned 
his  business  over  to  Mr.  Boyce,  and  Mr.  Boyce  en- 
tered into  a  partnership  with  one  Michael  H. 
Lynch,  a  man  whom  ]Mr.  Walker  had  met  at  a 
political  meeting,  but  who  has  now  disappeared. 
Mr.  Walker  does  not  even  know  his  then  residence 
or  his  present  residence.  The  orders  during  1904 
were  given  to  Michael  H.  Lynch,  but  Boyce  was  the 
man  who  did  the  work.  They  were  monthly  orders 
for  doing  such  work  as  might  be  required  by  the 
Borough  President  during  the  month.  During  the 
year  1905  orders  of  the  same  character  Avere  given 
to  Boyce  &  Lynch.  At  the  end  of  1905  or  there- 
abouts Boyce  gave  up  the  business,  and  was  again 
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employed  by  Thomas  A.  Tycliugs,  and  during  1906 
the  orders  were  given  to  Mr.  Tydings.     In  1904 
and    1905     the    business    was    carried    on    at    49 
Christoplier  street,  Mr.  \\'alker's  former  place  of 
business,   the  lease   of  which    was    held    by    Mr. 
^\'alker.     In  1905  Mr.  Tydings  built  the  premises 
No.  418   W'est  Fifty-first  street  for  Mr.   AValker's 
sons,  and  lliev  carried  on  a  lumber  business  at  that 
place,  although  the  lease  was  taken  in  Mr.  Walker's 
name.     Mr.  Tydings  then  moved  his  ofiice  to  418 
West  Fifty-first  street,  although  he  spent  a  part 
of  his  time  at  Ko.  411  Hudson  street  with  one  Mr. 
McCleery,  who  was  also  a  favored  contractor,  and 
who  had  monthly  orders  for  painting  on  the  city 
buildings.    None  of  these  individuals  had  any  bank 
account,  and  all  warrants  which  they  received  were 
cashed  for  them  by  two  or  three  individuals,  par- 
ticularly Mr.   Ilallanan,  Mr.   Blake  and  Mr.   Mc- 
Cleery.    It  appeared   in   the  evidence   before  the 
Commissioners  of  Accounts  that  amounts  similar 
in  character,  except  that  they  usually  recorded  a 
deduction  of  an  even  amount,  were  deposited  in 
Mr.    Walker's    bank    account   practically    simul- 
taneously with  the  time  the  warrants  were  cashed 
by  Mr.   McCleery,  Mr.   Blake  and  Mr.   Hallanan. 
Mr.  Walker  said  he  knew  nothing  of  these  deposits, 
that  his  sons  kept  no  bank  account,  that  he  signed 
any  check   or  note  which   they   would  present  to 
him,  that  he  paid  no  regard  to  the  deposits  or  with- 
drawals from  his  bank  account  except  to  see  that 
there  Avas  a  credit  balance  maintained.    The  aggre- 
gate of  these  payments  in  the  three  3^ears  was  |38,- 
855.70  (p.  2869,  Sten.  Min.). 

Whether  the  Borough  President  was  or  was 
not  aware  of  these  particular  financial  trans- 
tions  he  could  not  help  being  aware,  if  he 
had  exercised  ordinary  supervision  over  his 
department,  that  the  amounts  paid  Avere  ex- 
traordinarily   large    on    open    orders,    and    that 
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they  all  went  to  one  individual  in  each  year.  Upon 
any  proper  inquiry  by  liim  as  to  the  identity  or 
responsibility  of  these  persons  it  would  have  de- 
veloped that  they  were  without  responsibility,  and 
liehl  extremelv  intimate  relations  with  Mr.  AYalker. 
The  Borough  President  took  upon  himself  the 
designation  of  the  persons  to  whom  orders  were 
given,  and  he  required  all  orders  to  be  submitted 
to  liim  in  blank  (p.  1081,  Printed  Record).  It  is 
not  credible  that  he  should  not  have  known  who 
those  persons  were,  receiving  continuous  monthly 
orders  signed  by  him  for  work  to  be  done,  or  that 
he  should  not  have  at  least  inquired  particularly 
of  Mr.  Walker.  If  he  did  not  know,  he  ought  to 
have  known,  and  his  neglect  is  inexcusable.  He 
had  no  right  to  rely  upon  Mr.  Walker's  statement 
that  their  work  had  been  in  the  past  satisfactory. 
Whether  or  not  the  work  done  by  them  was  paid 
for  at  a  price  in  excess  of  its  value  we  have  no 
means  of  knowing.  It  was  all  in  the  nature  of 
repair,  and  the  vouchers  do  not  show  on  their  face 
wliether  or  not  all  the  work  claimed  to  be  done 
Avas  in  fact  done.  If  we  may  judge  by  the  prices  paid 
by  the  Borough  President  for  supplies  the  work 
cost  far  more  than  it  should  have  cost.  The  Bor- 
ough President  had  at  his  disposal  confidential  in- 
spectors. They  seemed  to  have  been  used  only  for 
the  purpose  of  making  a  futile  examination  of  a 
report  of  the  general  inspectors  as  to  fire-burns. 
They  could  readily  have  been  used  for  the  purpose 
of  checking  up  not  only  this  repair  work,  but  also 
the  repair  work  done  by  other  favored  contractors 
and  the  prices  paid  by  his  department  for  supplies. 
But  irrespective  of  ]Mr.  Walker's  connection  with 
the  carpenter  work  his  management  of  his  bureau 
was  extravagant  in  the  extreme.  Some  of  the  par- 
ticular instances  specified  in  the  evidence  relate  to 
the  supplies  furnished  by  the  Metropolitan  Equip- 
ment &  Supply  Company,  Mr.  Gateson,  Mr.  Hur- 
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witz,  The  Antozone  Chemical  Company,  and  to  re- 
pairs made  by  Mr.  O'Erien  and  the  O'Brien  & 
Ryder  Company. 

The  Metropolitan  Equipment  &  Supply  Co.  was 
not  a  compan}^,  but  was  conducted  by  Max  A. 
Cramer  for  his  individual  benefit.  Mr.  Cramer 
was  examined  before  the  Commissioners  of  Ac- 
counts, and  his  testimony  appears  at  pages  1180  to 
1200  of  the  printed  record.  He  there  stated  that 
he  was  an  agent  merely,  and  bought  of  manufac- 
turers and  resold.  Of  this  fact  Mr.  Walker,  and 
presumptively  the  Borough  President,  were  fully 
aware.  He  could  not  remember  what  kind  of  sup- 
plies he  had  furnished  to  the  Borough  President's 
office  (p.  1181).  He  received  monthly  orders  from 
the  Borough  President's  office  to  furnish  such  sup- 
plies as  might  be  required,  and  specific  orders  for 
specific  supplies  during  the  month.  The  supplies 
were  delivered  directly  to  the  city  buildings  from 
the  concerns  from  whom  he  purchased.  These  con- 
cerns procured  a  receipt  from  the  city  and  deliv- 
ered that  receipt  to  him  (pp.  1184-1185).  He  not 
only  furnishcKl  supplies,  but  he  also  furnished  re- 
pairs. These  repairs,  in  the  nature  of  locksmith's 
charges,  and  particularly  those  made  by  Mr.  Speng- 
ler,  had  formerly  been  ordered  by  the  Borough 
President  from  Mr.  Spengler  directly  (p.  2843, 
Sten.  jMin.),  but  after  Mr.  Cramer's  employment 
they  were  made  through  him  (p.  2848,  Sten.  Min.). 
Even  such  small  repairs  as  the  repair  of  locks  at 
the  Harlem  Court  House,  which  for  years  had  been 
made  by  John  E.  Kehoe,  locksmith  (p.  1336, 
Printed  Record),  were  paid  for  by  having  Mr. 
Kehoe  send  the  bill  to  him,  and  have  him  include 
it  in  his  bill  to  the  city  (pp.  1266,  1267,  Printed 
Record).  For  all  these  repairs  he  charged  an  ex- 
cess over  the  amount  which  the  locksmith  charged.^, 

There  appear  in  evidence  the  bills  which  were 
paid  by  him  for  all  the  supplies  furnished  to  the 
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Borough  President's  office,  and  a  schedule  has  been 
submitted  showing  the  difference  between  the 
prices  paid  by  him  and  the  prices  charged  to  the 
city.  The  rate  of  profits  on  these  supplies  in- 
creased from  the  year  1904  to  the  year  190G,  ap- 
parently as  he  became  bolder  in  his  practices.  In 
1U04,  it  averaged  43^0,  in  1905,  51%,  and  in  1906 
03%.  All  these  bills  were  kept  by  him  in  separate 
envelopes,  each  envelope  containing  the  bills  relat- 
ing to  a  particular  order.  They  were  found  in  that 
condition  by  the  District  Attorney  in  his  filing  cab- 
inet at  his  office.  The  envelopes  are  all  numbered, 
and  most  of  them  bear  on  their  face  a  printed  leg- 
end in  the  left-hand  corner  to  return  if  not  deliv- 
ered to  Tammany  Hall.  The  District  Attorney 
also  found  in  his  office  two  account  books,  which 
have  been  introduced  in  evidence.  One  of  these 
account  books  contains  coj)ies  of  the  bills  rendered 
to  the  city.  Each  entry  of  a  bill  bears  a  number 
which  is  identical  with  a  number  on  some  envelope. 
The  bills  show  in  manj^  instances  not  only  excessive 
profit,  but  overcharges  for  the  goods  delivered — 
that  is  to  say,  the  goods  for  which  the  order  called 
were  short  on  the  deliveries.  They  also  show  in 
many  cases  corrections  which  either  decrease  the 
amount  charged  where  an  objection  was  made  by 
the  Comptroller  that  the  prices  were  in  excess  of 
market  rates,  or  increase  the  amount  where  he 
thinks  he  may  make  a  larger  profit  than  he  first 
proposed  to  do.  The  only  object  of  keeping  the  en- 
velopes and  books  in  this  form  which  is  conceiv- 
able is  that  they  may  serve  as  a  convenient  record 
for  the  purpose  of  accounting  with  some  one  else 
for  a  division  of  the  i3rofits.  This  is,  of  course,  in- 
ference merely,  and  it  has  not  been  brought  home 
in  the  evidence  to  the  Borough  President.  But 
what  has  been  brought  home  to  the  Borough  Presi- 
dent is  the  fact  that  he  would  readily  have  dis- 
covered on  the  most  casual  investigation  that  the 
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prices  were  in  excess  of  the  market  rates,  and  that 
no  one  was  furnishing  the  supplies  in  question  ex- 
cept Mr.  Cramer,  The  excuse  given  by  Mr.  Walker 
was  that  Mr.  Cramer  had  represented  to  him  that 
he  had  arrangements  with  manufacturers  for  re- 
duced rates.  Many  of  the  supplies,  however,  were 
purchased  from  persons  who  were  not  manufactur- 
ers (pp.  2819-28G1,  Sten.  Min.),  and  even  wliere 
they  are  manufacturers  those  same  manufacturers 
sold  at  retail,  and  undoubtedly  would  have  sold  to 
the  city  at  the  same  or  nearly  the  same  prices  at 
which  they  sold  to  Mr.  Cramer.  It  was  not  pos- 
sible in  the  hearing  before  the  Governor  to  produce 
accurate  and  detailed  evidence  of  this  fact.  The 
petitioners  did,  however,  produce  such  evidence  as 
to  the  larger  items  for  filing  cases  which  were  pur- 
chased from  the  Library  Bureau.  Mr.  Halsey  tes- 
tified that  the  Library  Bureau  sold  to  Mr.  Cramer, 
giving  him  a  trade  discount  of  10% ;  that  they  also 
sold  directly  to  the  City  of  New  York,  but  without 
the  trade  discount  (p.  3060,  Sten.  Min.);  that  it 
was  to  the  advantage  of  his  company  to  sell  di- 
rectly to  save  the  trade  discount;  that  the  goods 
sold  to  Mr.  Cramer  were  delivered  to  the  Bureau 
of  Public  Buildings  and  Offices  at  places  designated 
by  that  bureau,  and  with  the  exception  of  that 
bureau  the  sales  to  the  City  of  New  York  and  else- 
where had  been  made  directly;  that  the  Library 
Bureau  has  dealt  very  largely  with  the  city;  and 
particularly  as  to  certain  bills  rendered  by  Mr. 
Cramer  to  the  city,  for  filing  cases  for  which  Mr. 
Cramer  paid,  for  instance,  |610,  the  city  would 
have  had  to  pay  |690  (p.  3081,  Sten.  Min.).  In 
fact  Mr.  Cramer  charged  the  city  $860  for  these 
filing  cases  (p.  2839,  Sten.  Min.).  In  the  case  of 
the  bill  of  May  19,  1905,  for  filing  cases  for  which 
Mr.  Cramer  paid  $165  they  would  have  been  sold 
to  the  city  for  $181.50,  while  in  fact  the  city  paid 
$250  for  them   (p.  2840,  Sten.  INIin.).  In  the  first 
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instance  the  city  paid  25%,  and  in  the  second  38% 
more  than  the  market  price. 

It  is  to  be  borne  in  mind  that  Mr.  Cramer  did  not 
furnish  supplies  to  the  Bureau  of  Public  Buildings 
alone.  Of  the  total  number  of  vouchers  shown  on 
the  schedule  254  were  drawn  on  the  requisitions  of 
Mr.  Walker,  and  104  on  the  requisitions  of  the 
Superintendents  of  the  Bureaus  of  Highways,  Sew- 
ers and  Encumbrances.  It  is  impossible,  therefore, 
for  the  Borough  President  to  lay  the  responsibility 
for  Mr.  Cramer's  employment  on  Mr.  Walker.  The 
Borough  President  must  have  inserted  the  name  of 
Mr.  Cramer's  company  in  the  orders  sent  him  from 
the  other  Bureaus  upon  his  own  responsibility. 
In  the  case  of  the  Bureau  of  Sewers,  requisitions 
came  from  Mr.  Donohue,  Mr.  Loomis  and  Mr.  Cog- 
gey.  They  surely  could  not  all  have  recommended 
Mr.  Cramer  to  the  Borough  President's  considera- 
tion. 

The  Borough  President's  claim  is  that  the  exces- 
sive prices  should  have  been  discovered  by  the 
Comptroller  and  the  Comptroller's  inspec- 
tors, but  it  is  evident  that  an  inspec- 
tion made  by  the  Comptroller,  some  months 
after  the  goods  had  been  delivered  or  the  repairs 
made,  was  made  at  a  great  disadvantage.  The 
Comptroller's  inspectors  are  compelled  to  rely  al- 
most wholly  upon  the  inspection  by  the  bureau. 
They  did  nevertheless  at  times  find  that  the 
market  value  of  the  goods  delivered  by  Mr.  Cramer 
was  less  than  the  prices  charged  by  him,  and  re- 
fused to  pay  the  bill.  In  those  cases  Mr.  Cramer 
acceded  to  the  reduction.  In  one  of  Mr.  Cramer's 
envelopes  there  was  found  a  bill  as  originally  ren- 
dered marked  "Correct,  William  H.  Walker."  The 
reduced  bill  which  is  attached  to  the  voucher  is 
also  marked  "Correct,  William  H.  Walker"  (pp. 
2792-93,  Sten.  Min.).  The  Borough  President  tes- 
tified that  on  no  occasion  did  he  know^  that  any 


51 


reduction  had  been  made.  It  seems  impossible 
that  this  should  be  the  case,  because  when  the  new 
bill  was  substituted  for  the  old  one  it  must  have 
been  brought  to  his  attention  in  order  that  he 
should  sign  the  amended  voucher,  as  he  did  in  fact 
sign  it  (Voucher  No.  23,682,  1905).  Furthermore, 
the  inspection  in  the  Comptroller's  office  of  the 
greater  part  of  the  bills  of  Mr.  Cramer  seems  to 
have  been  done  almost  wholly  by  Mr.  Charles 
Jacobs.  Mr.  Jacobs  also  inspected  almost  all  of 
the  bills  rendered  by  Mr.  Hurwitz.  He  knew  Mr. 
Hurwitz  as  a  member  of  the  Jefferson  Club  (p. 
1243,  Printed  Record).  Mr.  Jacobs'  testimony  ap- 
pears in  the  Printed  Record  at  pages  1398-1445.  He 
testified  (p.  1423)  that  he  had  been  instructed  to 
allow  33  1/3%  as  a  profit  to  the  dealer;  that  al- 
though he  had  his  opinion  that  the  amount  was 
excessive,  he  never  expressed  it.  Mr.  McKinny,  his 
superior  officer,  testified  that  no  order  was  ever 
issued  that  33  1/3%  was  to  be  allowed  on  supplies 
furnished  to  the  city  or  work  done  by  the  city,  but 
that  an  order  was  issued  that  where  no  prices 
could  be  obtained  under  no  circumstances  could 
more  than  33  1/3%  on  the  wholesale  price  be  al- 
lowed (p.  1510,  Printed  Record).  Mr.  Jacobs  also 
testified  that  he  passed  all  bills  where  the  amount 
was  less  than  |75  without  investigation,  and  that 
no  check  was  ever  made  of  the  delivery  of  the  goods 
(p.  1442,  Printed  Record).  It  may  be  inferred 
that  Mr.  Jacobs  was  induced  to  pass  the  bills  of  the 
Metropolitan  Equipment  &  Supply  Company  and 
Mr.  Hurwitz  for  some  ulterior  consideration. 

The  employment  of  Mr.  Hurwitz  and  Mr.  Gate- 
son  was  made  at  the  instance  of  the  Borough  Presi- 
dent. Mr.  Gateson  had  the  work  of  furnishing  and 
putting  up  all  the  awnings  for  the  city  buildings. 
He  was  a  friend  of  the  Borough  President.  The 
Borough  President  liad  known  him  over  twenty-five 
or  thirty  years.     The  Borough  President  says  that 
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he  is  an  old  labor  agitator,  a  man  of  a  great  big 
family,  a  sailmaker.  "He  worked  for  some  firm 
down  on  South  street  or  West  street,  some  sail- 
makers,  and  in  the  evening  he  used  to  take  odd  jobs 
around  in  the  neighborhood  to  put  up  awnings  or 
supply  awnings,"  The  Borough  President  doesn't 
know  where  he  got  his  awnings  or  whether  or  not 
he  put  them  up  alone.  The  Borough  President 
never  made  any  inquiry  as  to  the  prices  paid  (p. 
3645,  Sten.  Min.).  As  to  this  particular  item,  for 
which  it  appeared  in  the  reports  of  the  Commis- 
sioners of  Accounts  (Exhibit  70)  that  the  city  paid 
112,224.75  in  the  three  years,  1904-6,  the  Borough 
President  must  be  held  directly  responsible. 
Whether  or  not  the  prices  charged  by  Mr.  Gateson 
were  excessive  does  not  appear,  but  it  is  surely  the 
fact  that  the  work  could  have  been  let  on  contract, 
and  that  it  was  a  distinct  violation  of  §  419  of  the 
Charter  to  award  the  work  to  Mr.  Gateson.  The 
examination  of  Mr.  Walker  and  the  vouchers  in 
evidence  showed  that  the  price  charged  was  based 
upon  the  size  of  the  windows  only,  and  it  would 
have  been  an  easy  matter  to  let  a  yearly  contract 
to  put  up  such  awnings  as  might  be  required  dur- 
ing the  year  at  rates  varying  according  to  size. 
This  was  repeatedly  and  specifically  urged  upon 
the  Borough  President  by  the  Comptroller  (pp. 
2381-2410,  Sten.  Min.). 

Mr.  Hurwitz  was  also  employed  at  the  instance 
of  the  Borough  President.  He  lives  not  much 
more  than  a  stone's  throw  from  the  Borough  Presi- 
dent (p.  3634,  Sten.  Min.).  His  own  account  of 
his  employment  is  most  singular.  He  testified  be- 
fore the  Commissioners  of  Accounts  (p.  1215, 
Printed  Record)  that  the  Borough  President  asked 
him  one  day  if  he  would  do  any  repair  work,  and 
he  said  certainly,  and  the  Borough  President  said 
he  would  give  him  a  job  to  do  some  work.  The 
Borough  President  did  not  ask  him  to  submit  prices, 
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but  Mr.  Walker  sent  him  an  order.  He  had  known 
the  Borough  President  only  about  a  month  before 
having  that  talk  with  him.     He  met  the  Borough 


President  on  a  corner  one  day,  and  the  Borough 
President  said,  "Do  you  do  pump  work?"  "And  I 
says,  Yes."  "There  is  a  pump  out  of  order  in  the 
City  Hall."  He  had  met  tlie  Borough  President 
maybe  a  month  before.  "I  did  not  know  the  man. 
*  *  *  I  never  spoke  to  him  before."  And  about 
a  couple  of  days  later  he  received  an  order  from  him. 
From  that  time  he  got  orders  regularly.  He  is  now 
a  member  of  the  John  F.  Ahearn  Association,  but 
he  was  not  at  the  time  of  this  interview.  He  joined 
the  club  when  he  began  to  do  the  work.  His  testi- 
mony was  read  to  the  Borough  President,  and  the 
latter  testified  (p.  3639,  Sten.  Min.)  :  "I  don't 
know  but  that  conversation  might  have  happened 
between  me  and  him  there,  and  that  I  might  have 
invited  him  there.  I  don't  know  as  I  did  or  did  not. 
But  I  sent  him  to  Mr.  Walker."  The  Borough 
President  says  further  (p.  3042,  Sten.  Min.)  that 
he  did  not  know  what  he  was  going  to  furnish. 

Mr.  Hurwitz  did  electrical  work  for  the  city  and, 
among  other  things,  furnished  mantles  and  green 
domes.  He  also  received  monthly  orders  for  work 
to  be  done  as  required.  He  was  not  a  manufacturer 
of  mantles.  The  statement  of  Mr.  Walker  is  that 
the  city  had  previously  been  purchasing  mantles 
of  the  Welsbach  Company  at  the  rate  of  forty  cents 
each,  but  that  Mr.  Hurwitz  agreed  to  furnish  these 
mantles  and  install  them  also  for  the  same  prices. 
The  vouchers  show,  however,  that  Mr.  Hurwitz  did 
not  furnish  Welsbach  mantles,  but  furnished  other 
varieties,  all  at  forty  cents  each.  His  testimony 
also  is  that  these  mantles  were  made  for  him  with 
his  name  upon  them  by  some  one  whose  name  he 
refused  to  give  (p.  1205,  Printed  Record),  and 
were  furnished  to  the  city  at  forty  cents  apiece.  In- 
asmuch as   the  mantles   "ain't   sold  nowhere,   no- 
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where  in  the  United  States"  (p.  1206,  Printed  Rec- 
ord), it  is  impossible  to  say  what  is  their  market 
price,  but  at  times  he  furnished  specified  kinds  of 
mantles,  namely,  the  ''Black  Diamond"  mantle  and 
the  "Schaeffer"  mantle.  Each  of  these  could  be 
purchased  in  the  market  at  prices  ranging,  accord- 
ing to  Mr.  Hurwitz's  testimony,  at  from  four  cents  or 
five  cents  up  to  twenty-five  or  thirty  cents  (p.  1228, 
Printed  Record),  although  he  is  unable  to  remem- 
ber what  in  fact  he  paid  for  them.  Mr.  Hurwitz 
can  only  read  printing.  He  does  not  know  where 
his  bills  are  made  up,  and  he  could  not  tell  whether 
or  not  they  were  made  up  in  Mr.  Walker's  oflflce 
(pp.  1234-1237,  Printed  Record).  He  would  not 
swear  he  didn't  send  his  billheads  to  the  Bureau  of 
Public  Buildings,  so  that  his  bills  could  be  made  up 
there,  and  he  would  not  swear  he  did  (p.  1261, 
Printed  Record).  He  charges  |1  apiece  for  green 
domes,  although  their  market  price  is  |4.50  or  |5 
a  dozen  (p.  1254,  Printed  Record).  He  also 
charged,  as  appears  .in  the  vouchers,  for  the  in- 
stallation of  mantles,  in  spite  of  Mr.  Walker's  tes- 
timony of  his  agreement  to  make  no  such  charge 
(pp.  2932-2940,  Sten.  Min.). 

The  disinfectant  was  very  largely  purchased  by 
the  Borough  President  from  the  Antozone  Chemi- 
cal Company.  The  market  price  of  disinfectant 
when  purchased  on  contract  by  the  Fire  Depart- 
ment was  35  cents  a  gallon,  and  when  purchased  in 
the  open  market  86  cents  a  gallon  (p.  3099,  Sten. 
Min.).  It  is  the  same  disinfectant  which  is  listed 
at  |1  a  gallon  (p.  3112,  Sten.  Min. ) .  The  city  paid 
the  Antozone  Chemical  Company  |1  a  gallon.  This 
purchase  was  made  through  an  agent,  whose  name 
is  Hughes.  All  the  orders  were  given  to  Mr. 
Hughes,  and  not  to  the  Chemical  Company.  In 
the  year  1906  Mr.  Hughes  ceased  to  be  the  agent 
of  the  Antozone  Chemical  Company,  and  the  orders 
to  the  Chemical  Company  ceased  at  the  same  time 
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(p.  1159,  Printed  Record).  Mr.  Drey  fuss,  the 
president  of  the  company,  testified  (p.  1160,  Printed 
Record)  that  he  didn't  deal  directly  with  the  city 
because  "we  didn't  know  any  one;  we  couldn't  get 
the  orders,"  that  he  asked  Mr.  Walker  once  why 
he  couldn't  get  any  orders,  and  Mr.  Walker  re- 
plied, "You  got  your  man  around  here,  he  gets 
them,  anything  we  have"  (p.  1163,  Printed  Rec- 
ord), and  that  they  never  sold  anything  to  the  city 
before  they  got  Mr.  Hughes  (p.  1166,  Printed  Rec- 
ord). Mr.  Hughes  got  a  commission  of  thirty-five 
per  cent.  (p.  1160,  Printed  Record). 

Substantially  all  the  orders  for  plumbing  and 
steamfitting  were  given  to  the  firm  of  O'Brien  & 
Ryder.  The  total  amount  paid  them  in  1904,  1905 
and  1906  was  |110,136.14  (Ex.  70).  The  Borough 
President  says  that  this  firm  was  one  of  the  con- 
tractors on  the  list  discussed  by  Mr.  Walker  with 
the  Borough  President  upon  his  installation  in 
office,  although  Mr.  O'Brien  was  not  the  favored 
plumber  of  President  Cantor  (p.  3451,  Sten.  Min.)  ; 
Mr.  Walker  says  he  was  not  (p.  2660,  Sten. 
Min.).  Prior  to  1904  the  plumbing  orders  in  the 
Bureau  of  Public  Buildings  and  Offices  were  given 
out  generally.  "Every  one  has  his  own  friends" 
Mr.  Walker  testifies  (p.  2661,  Sten.  Min.).  The 
excuse  given  for  giving  all  the  work  to  O'Brien  & 
Ryder  is  that  Mr.  O'Brien  was  familiar  with  the 
various  steam  fitting  plants  and  that  it  was  neces- 
sary to  have  some  one  that  was  thus  familiar  to  do 
the  emergency  work  for  the  bureau  (p.  3613,  Sten. 
Min.).  The  orders  were  given  to  Joseph  W. 
O'Brien,  but  the  work  was  done  by  O'Brien  & 
Ryder.  This  practice  continued  until  the  O'Brien 
&  Ryder  Company  was  formed  about  the  1st  of 
January,  1906.  After  that  date  the  orders  were 
given  to  the  O'Brien  &  Ryder  Company.  Mr. 
O'Brien  received  two  monthly  orders  each  month, 
one  for  work  inside  the  City  Hall  Park  and  the 
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other  for  work  outside  of  the  City  Hall  Park.  The 
aggregate  of  the  amounts  paid  him  under  the  two 
orders  was  alwaj^s  in  excess  of  |1,000,  though  each 
individual  amount  was  less  than  that  sum.  Mr. 
O'Brien  was  examined  before  the  Commissioners 
of  Accounts,  and  his  testimony  appears  at  pages 
1272-1335  of  the  Printed  Record.  He  testified  that 
he  had  become  familiar  with  the  plumbing  and 
piping  systems  of  the  various  buildings  in  the 
course  of  his  work  upon  them,  that  Mr.  Eyder  had 
not  done  so,  and  that  Mr.  Ryder  never  attended  to 
any  of  the  city's  work,  nor  did  any  other  member 
of  the  firm  (p.  1283,  Printed  Record).  In  this  he 
contradicts  Mr.  AA^alker  (p.  2668,  Sten.  Min.).  He 
does  not  know  the  Borough  President.  Nor  does 
the  Borough  President  know  him  (p.  3612,  Sten. 
Min.).  On  the  1st  of  June,  1906,  he  sold  his  stock 
in  the  O'Brien  &  Ryder  Company  to  Mr.  Ryder, 
and  since  that  time  he  has  had  nothing  to  do  with 
the  work  of  that  corporation  ( p.  1275,  Printed  Rec- 
ord). The  corporation  continued,  however,  to  re- 
ceive the  orders  from  the  City  in  spite  of  the  fact 
that  it  could  no  longer  dej^end  upon  the  intimate 
knowledge  of  Mr,  O'Brien  of  the  plumbing  in  the 
buildings.  The  work  was  then  done  by  Ryder  and 
a  man  named  Otis.  Mr.  Walker's  explanation  is 
that  their  foreman  had  as  large  a  knowledge  of  the 
buildings  as  Mr.  O'Brien  himself,  and  for  that  rea- 
son the  work  could  continue  (p.  2669,  Sten.  Min.). 
The  real  reason,  however,  is  that  it  was  Mr.  Ryder's 
connection  with  the  firm,  and  not  Mr.  O'Brien's, 
which  brought  the  orders  to  the  firm.  Mr.  Ryder 
was  a  leader  in  Tammany  Hall.  The  Borough 
President  had  known  Mr.  Ryder  intimately  for  six 
or  seven  years  (p.  3452,  Sten.  Min.).  He  evidently 
considered  the  work  done  for  the  city  as  very 
valuable  to  O'Brien  &  Ryder,  for  when  he  removed 
the  Commissioner  of  Public  Works  he  said  to  him, 
as  Mr.  Dalton  testifies  (p.  1046,  Printed  Record)  : 
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^Now,  supposing  that  something  was  put 
in  your  way  which  wonkl  make  up  for  at 
k^ast  vour  sahiry  and  more  than  your  sahiry 
and  you  ha<l  nothing  at  all  to  do,  wouldn't 
that  he  hetter  for  you?  Now,  1  will  show 
you  how  we  can  helj)  you  out.  Here  is  sup- 
plies given  (mt  every  day,  an<l  here  is  one 
big  jol);  here  is  a  ])oor  fellow,  and  1  am  very 
sorry  to  say  he  is  not  going  to  last  long,  and 
you  can  come  in  Avhen  he  dies;  you  get  his 
share  of  the  profits  of  that  plumbing  busi- 
ness. Mr.  Tivder,  who  is  to-dav  very  ill,  if 
not  dead.     Vou  can  get  his  share." 

And  again,  at  page  1049,  in  answer  to  a  ques- 
tion, .Mr.  Dalton  testifies  as  follows: 

"Q.  And  that  as  an  inducement  to  pro- 
cure your  resignation  he  undertook  to  prom- 
ise a  share  of  the  jtrofits  of  the  plumbing 
firm  of  O'Ui'ien  ^^  IJyder  after  the  death  or 
the  expected  death  of  Mr.  Kyder,  is  that  so? 

"A.  ^^'ell,  Mr.  ()'I>rien's  name  was  not 
mentioned,  but  it  is,  of  course,  the  firm,  as 
J  understand,  of  O'Brien  &  Rvder," 

]\lr.  Dalton  answered  the  Borough  President,  ac- 
cording to  his  statement  (p.  1123)  : 

"I  told  him  1  wasn't  a  plumber,  wasn't  in 
that  line  of  business,  and  I  had  a  reputation 
that  r  wanted  to  live  up  to,  and  had  a  wife, 
and  any  amount  of  money  he  could  put  in 
there  through  })luml)ing  ov  anything  else 
wouhl  not  pay  me  for  what  he  had  done  to 
me  in  removing  me." 

Like  all  repair  work,  we  have  no  means  of  deter- 
mining whether  the  bills  submitted  by  O'Brien  & 
Kyder  were  proper  or  not.  They  represent  repairs, 
and  there  is  no  present  way  of  checking  the  repairs 
or  the  time  which  it  took  to  nmke  them.  We  can 
only  infer  that  it  must  have  been  exorbitant  from 
the  enormous  amount  of  |110,000  paid  the  firm  in 
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three  jeavB  for  so-called  emergency  work.  There  is 
one  voucher,  however,  which  bears  upon  its  face 
evidence  that  the  charges  were  exorbitant.  It  is 
so  patent  tliat  if  the  Borough  President  had  exam- 
ined it,  as  he  says  he  examined  all  bills  certified 
by  him,  the  excessive  charge  could  not  have  escaped 
his  attention.  This  is  a  bill  for  installing  nickel- 
plated  clothes  hooks  in  various  public  comfort  sta- 
ti(ms.  According  to  this  bill  it  took  the  plumber 
and  his  helper  31  days  to  put  up  165  hooks,  at  a 
cost  of  1305.  ]Mr.  O'Brien  does  not  know  the  cost 
of  the  hooks  (p.  1334,  Printed  Record),  although 
Mr.  Walker  seems  to  do  so  (p.  2054,  Sten.  JNIin. ), 
but  the  cost  to  the  city  was  at  the  rate  of  |2.18 
per  hook.  It  took  two  men  5  days  at  |8  a  day  to 
])ut  up  27  hooks,  or  at  the  rate  of  2  7/10  hooks  for 
each  man  a  day,  or  ime  hook  in  three  hours  (p. 
2()5(;,  Sten.  Min.). 

That  the  methods  of  the  liorough  President  in 
the  procurement  of  supplies  and  in  the  making  of 
repairs  liave  resulted  in  a  substantial  waste  of  the 
rity's  money  is  ai)parent  by  comparing  his  methods 
with  those  of  the  Fire  Department.  The  Borough 
President  testified  (p.  3370,  Sten.  :Min.)  that  he 
was  "a  friend  of  old  John  Scannell,  who  was  a  Fire 
"Commissioner  in  New  York  City,  and  he  was  in- 
"dicted  on  the  question  of  the  purchase  of  supplies, 
"and  I  was  verv  much  interested  in  that  case  *  *  * 
''I  was  more  careful  on  account  of  the  trouble  Scan- 
"nell  had  gotten  into  on  account  of  the  purchases 
''of  those  supplies,''  He  had  therefore  directly 
brought  to  his  attention  the  usages  of  the  Fire  De- 
])artment  in  this  particular  and,  in  view  of  this 
testimony,  if  he  did  not  actually  know  of  their  pres- 
ent procedure  in  the  matter  of  the  purchase  of  sup- 
plies, he  surely  ought  to  have  known  it. 

The  Fire  Department  procures  supplies  in  very 
large  amounts,  manv  of  them  of  the  same  character 
as  those  procured  by  the  Borough  President.     Al- 
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most  all  of  those  supplies  are  furnished  under  con- 
tract, and  the  various  forms  of  specifications  ap- 
pear in  evidence  as  petitioners'  Exhibit  CCC.  The 
result  of  procuring  these  supplies  by  contract  is 
shown  in  the  prices  at  which  they  are  procured. 
The  contract  price  in  the  Fire  Department  for  lino- 
leum is  57i/>c.  a  square  yard.  The  Borough  Presi- 
dent paid  85c.  per  square  yard  for  the  same 
(|unlity.  The  price  of  Brussels  carpet  in 
190()  to  the  Fire  Department  was  |1.09  a 
yard.  The  Borough  President  paid  |1.50  a 
square  yard  (p.  2410,  Sten.  Min. ).  We  have  al- 
read^^  spoken  of  the  difference  in  tlie  prices  paid 
for  disinfectants,  35c.  and  fl.OO  a  gallon.  The  price 
paid  for  cotton  mops  by  contract  in  11)0<>  by  the 
Fire  Department  was  |1.14  a  dozen.  The  price 
paid  by  the  Borough  President  is  |1.88  a  dozen. 
(Testimony  of  Mr.  Healy,  pp.  3097-3124,  8ten. 
]Min.).  Where  supplies  are  furnished  or  repairs 
made  witliout  contract  on  public  letting  in  the  Fire 
Department  they  are  always  let  upcm  estimates. 
Bids  are  invited  from  three  or  four  different  per- 
sons, usually  three,  and  the  persons  invited  to  bid 
in  the  various  instances  are  not  the  same.  The 
persons  invited  are  usually  persons  with  whom  the 
department  has  a  contract,  and  persons  ascertained 
by  reference  to  business  directories.  Witli  regard 
to  phunbing  work,  they  are  usually  local  plumbers 
(p.  3089,  Sten.  Min.).  In  asking  bids  for  su])])lies 
no  distinction  is  made  between  manufacturers  and 
jobbers  (pp.  3088-3090,  Sten.  Min.). 

The  Borough  President  has  substantiallv  con- 
fessed  that  his  methods  of  procuring  supplies  were 
wasteful  and  extravagant  by  changing  them.  The 
change  was  made  when  Mr.  Walker  was  removed, 
and  Mr.  Thompson  assumed  control  as  Commission- 
er of  Public  Works.  The  plumbing  and  steam 
fitting,  for  instance,  is  now  done  by  nine  different 
firms,  instead  of  one   (p.  3626,  Sten.  Min.).     The 
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hardware  is  purchased  directly  from  two  firms  in 
the  trade,  instead  of  from  the  Metropolitan  E<inip- 
ment  &  Snpply  Co.  The  varions  kinds  of  snpplies 
which  were  formerly  purchased  from  the  ^letropoli- 
tan  Equipment  &  Snpply  Company  are  now  dis- 
tributed anionp:  a  nuiid»er  of  dilTerent  dealers  and 
manufacturers.  All  the  favored  contractors  liave 
been  eliminated,  and  (he  names  of  the  various 
dealers  who  furnish  sup]>lies  to  the  Jionuigh  Tresi- 
dent,  as  shown  in  petitioners"  l^xhibit  TTTIO  (p. 
3G29,  Sten.  Min. )  are  well  known  in  the  trade. 

Tlic    I'iohilions  of   ^   'ill)  of  11, c  Clidrhr. 

The  schedules  of  instances  of  tlu'se  violations, 
submitted  with  the  N'ondiers  showinii  (he  facts, 
\\('re  intidduced  in  e\  idence,  and  .Mr.  Walkei-  was 
examined  at  leniith  concerninii  those  which  alTected 
his  luirean.  lie  was  nlso  examined  as  to  the  \arious 
details  of  the  various  supplies  furnished  and  re- 
pairs to  be  made  for  which  the  l>oi'ou.iih  President 
asked  aijpropriations  in  his  annual  budiicts.  Upon 
their  face  these  estimates  showed  that  the  work 
was  foreseen  and  could  xcvy  largely  liave  been  let 
upon  contract.  The  various  letters  from  the  Comp- 
troller which  ai)pear  in  evidence  also  show  that,  at 
least  in  his  opinion,  work  which  had  been  given  out 
on  open  order  could  be  let  on  conliact.  The  replies 
to  those  letters  which  were  written  by  the  Commis- 
sioner of  Public  Works,  and  (| noted  statements 
of  the  heads  of  llie  l»nreans,  nre.  esitecially  in  Mr. 
Walker's  case,  loo  in<lefinite  to  possess  any  value. 
In  some  instances  which  ai)pear  in  the  evidence  it 
is  apparent  that  ^Ir.  >\'alker's  answers  are  disin- 
genuous and  deceitful.  In  some  of  jNlr.  Walker's 
replies,  particularly  those  relating  to  soap  powder, 
he  stated  to  the  Comptroller  that  a  form  of  con- 
tract was  under  consideration.  This  was  in  the 
latter  part  of  1905,  but  it  took  him  a  year  and  a 
half  to  draw  the  specifications  for  such  a  contract, 
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although  he  testifies  that  they  were  drawn  at  the 
time  he  was  removed  (pp.  2430-2442,  Sten.  Miii.). 
No  effort,  however,  had  tlieii  beeu  made  to  put  theui 
into  effect.  The  fact  that  contracts  are  now  h^t 
for  many  of  the  supplies  or  repairs  whicli  were  for- 
merly given  out  through  open  orders  is  in  itself  a 
conf(\ssion  that  the  former  practice  was  unneces- 
sary, an<l  therefore  illegal.  An  effort  was  made  on 
behalf  of  the  JJorough  l*r(\sident  to  offset  the  effect 
of  these  letters  by  the  introduction  of  letters  written 
by  the  Comptroller  to  other  departments  simihi)' 
in  cliaract(^r  to  those  sent  to  the  Borough  President. 
None  of  them,  however,  was  of  as  incisive  a  charac- 
ter as  many  of  those  sent  to  the  Borough  President 
(p.  2427,  Sten.  Min.).  The  fact  that  other  Depart- 
ments were  similarly  violating  the  law  does  not 
excuse  the  Borough  President.  It  simply  means 
that  they  also  are  the  subj(Mt  of  grave  criticism. 
A  further  and  familiar  (wcuse  otfei-ed  l)y  the  Bor- 
ough President  is  that  the  cases  which  seemingly 
violate  the  section  in  <]uestion  were  to  meet  (Mikm'- 
gencies.  The  law  does  not  recognize  eiiiergcncics, 
and  the  practice  of  allowing  the  head  of  a  d('])art- 
ment  to  determine  when  an  em<n'gencv  arises,  i-cst- 
ing  merely  upon  his  opinion  of  the  fact,  is  one  that 
renders  the  provision  of  th(^  Charter  substantially 
nugatory.  If  there  is  a  real  eiiicrgency,  the  Chartci- 
provides  a  method  to  meet  it,  through  an  applica- 
tion to  the  Board  of  Aldermen.  This  ap])lication 
was  seldom  made.  The  nniiihei-  of  a]»pli(at  ions  iinuh' 
by  the  Borough  President,  which  appear  in  the 
petitioners'  Exhibt  HIIU  (p.  2331,  Sten.  Miii.) 
number  only  2  in  1904,  5  in  1005,  and  7  in  100(>,  a 
total  of  14  for  the  three  years  of  his  administration. 
On  Novendu'r  21,  1004,  the  Commissioners  <»f 
Accounts  rendered  a  rei>ort  to  the  iNlayor  relative 
to  violations  of  the  section  of  llie  Charter  in  (jues- 
tion  (Ex.  BBB,  p.  18(;0,  Sten.  Min.),  in  which  they 
say  that  in  presenting  the  data  of  the  report  it  is 
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"miuistratioii  of  tli"    former    Boroiii-h    President, 
''but  rather   to   call    the  attention   of  the   present 
"President  of  the  P>oroniih  to  the  provision  of  the 
"Cliarter  above  ([noted   to   the  end   that   no  occa- 
"sion  may  arise  for  an  unfavorable  connnent  npon 
"his  administration."      It  rc^cites  i)ayments  in  ex- 
cess of  |1,000  made  f(n'  supplies  and  re])air  l>y  Mr. 
Cantor  to  a   numbiM'  of  jiersems,  amonu  others  to 
Mv.    McClecry   and    to   Mr.    Lynch,   and    says   that 
"in  UKtst  cases  where  labitr  and  matm-ial  for  repair 
work  was  ])aid  for  by  reiiuisition  and  oi-der,  it  was 
])ractical>le  to  have  contracted  for  the  woi-k  at  ])nb- 
lie  h^ttinj'-."      It   then   cites   instances  of   painting 
work  o-iven  to  (Miai'les  J.  Crowley  for  ]>aintino-  and 
decorating  rooms  in   the  Criminal  Court  Building- 
dev<»te(l  lo  the  use  (if  ilie  District  Attorney,  aggre- 
gating 1(5, 710. 20,  similar  in  character  to  the  work 
on  the  same  building  gi\-en  to  .Mr.   .McCh'cry,  and 
savs  that  if,  as  slated  bv  t  he  Sui»erinten<leu1  (tf  Pub- 
lie  Buihlings,  Mr.  ^^'alker,  the  repairs  were  needed 
with  more   than  ordinary  dis]iati-li,   it    would  have 
been    belter   had    he    obtained     permission     of    the 
Board  of  Aldernu'n  to  have  the  re])airs  done  with- 
out  contract,  and   that    they  believe  that    it    would 
be   advisable    to    always   obtain    the    jHrmission   of 
the   Boai'd    nl'   Aldermen    for    the    expenditure    of 
money   f(n-  i-(^}>airs  (»r  sujtplies  where  the  same  in 
the  aggregate  will  amount  to  (»ver  .lfl,()00  before  in- 
curring such  liability.     Neither  the  Borough  Presi- 
(h'ut  nor  Mr.   Walker  ai)pareutly  i)aid  any  atten- 
tion whatever  to  the  recommendations  of  this  re- 
port. 

There  is  another  method  of  meeting  a  real 
emergency,  which  he  failed  to  make  use  of.  The 
real  emergency  usually  arises  in  repair  work  of 
various  kinds,  and  that  it  is  an  emergeucv  in  the 
proper  sense  of  the  term  almost  always  is  patent 
from  the  facts  of  the  case.     Such  repair  work  can 
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be  done  by  the  employees  of  the  department.  Do- 
ing it  in  tills  manner  would  not  only  avoid  any  in- 
fraction of  tlie  statnte,  but  wouhl  also  usually  save 
money  to  th(  eity,  because  it  would  save  the  con- 
tractors' profits.  Such  has  been  the  experience  of 
the  Fire  I)e])artment,  as  Mr.  llealy  testifies  (p. 
3096,  Sten.  .Min. ). 

We  will  not  undertake  to  discuss  the  vari- 
ous items  of  the  schedules  which  show  the 
infraction  of  the  section  of  the  (diarter  in  (pies- 
tion.  The  evich  iice  regarding  them  ai)pears,  with 
regard  to  the  Bureau  of  I'ublic  IJuildings  and 
Offices,  at  pages  2()82  to  2775  of  the  Stenographer's 
Minutes;  and  with  regard  to  the  Bureau  of  Sewers 
at  i)ages  21)  U  to  3021  of  the  Stenographer's 
]Minutes,  and  at  i»ages  17()1  to  17119  of  the  Printed 
Ivecord.  The  instances  of  the  rei)air  work  done  in 
the  i>ublic  Iiaths  and  the  various  |)ainting  jobs  are 
peculiarly  llagrant.  Mr.  O'Brien  testifies  in  rela- 
tion to  the  three  orders  U)V  the  West  Sixtieth 
street  baths  (p.  133(1  of  the  Printed  Becord),  that 
Mr.  AN'alker  knew  of  the  necessity  of  all  the  work 
A\hen  lie  began  it.  "He  knew  there  was  no  water 
'\supply  before  1  went  there,  and  so  did  everybody 
"else."  Mr.  Mc( 'leery  testified  as  to  the  ] tainting 
work  in  the  Harlem  Court  House,  that  he  did  the 
work  on  the  third  order  before  he  did  the  A\'ork  on 
the  first  and  second  orders  (p]>.  901,  904,  Printed 
Record  I.  There  can  be  no  reasonable  doubt  that 
the  i)urchase  of  disinfectants,  soaj*,  mantles,  oil 
and  cottim  waste,  and  such  articles,  ought  to  have 
been  purchased  by  contract.  The  Borough  President 
knew  from  experience  about  how  much  he  would 
need  eaidi  year,  and  his  (stimates  for  the  budgets 
show  that  tliev  were  alwavs  much  in  excess  of 
|1 ,000.  He  paid  fen-  soap,  for  instance,  .|2,710  in  1904, 
13,708  in  1905,  and  -f 3,711  in  1900.  He  paid  for 
disinfectants  |3,865  in  1901,  .fl,002  in  1905  and 
11,993  in  1900   (Exhibit  70).     He  paid  for  paint- 
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ing  |7,53G  in  1904,  112,521  in  1005,  and  |12,921  in 
1006.  He  paid  for  liardware,  wliicli  is  bought  at 
jiid)lic  letting  by  the  Fire  Department,  |15,838  in 
1004,  -1^15,013  in  10((5,  and  |15,407  in  100(5.  The 
cross-examination  of  ]Mr.  KhMii  with  reference  to 
the  Rnrean  of  Sewers  was  waived  for  laclv  of  time 
njton  llie  hearing,  witlnnit  ])r(\jmlice  to  the  charge. 
It  sec^nis  nnnecessary  to  examine  the  various  let- 
ters introduced  in  evidence  in  relation  to  the  Sewer 
Depai'tment  in  \  iew  of  Mr.  Ivlein's  testimony  (pp. 
3023-3024,  Sten.  .Alin. ),  that  since  the  investiga- 
tion by  the  Commissioners  of  Accounts  they  had 
let  al  ])ublic  lettings  woi-k  siinihir  to  the  work 
which  had  before  been  given  out  to  the  Hickey 
Contracting  Company.  It  was  attempted  to  be 
shown  tliat  since  this  has  been  done  in  the  Sewer 
Departtnent  (he  cost  to  the  city  has  been  increased. 
On  this  point  .Mr.  Kh'in  was  not  cross-examined. 
Even  if  this  l»e  the  fact,  it  is  n(»  excuse  for  the 
infract  i(»n  of  llie  jaw.  It  may  be  tluit  the  Avork 
un(h'r  certain  circumstances  can  be  more  ad- 
vantageously done  through  a  private  contractor 
than  through  i>ublic  h'tting,  but  experience  has 
sliown  that  it  is  not  sjife  to  depend  upon  this 
method,  that  it  aff(U-ds  too  large  opportunities  for 
fa\oritism,  and  tiial  there  is  no  reason  wJiy  one 
favored  friend  of  an  olticial  should  procure  all  the 
work  of  a  certain  character  in  his  gift  to  the  ex- 
clusion of  other  i)ersiuis  able  and  willing  to  do 
the  same  kind  of  work.  It  is  undemocratic  and 
ec(»noiuically  faulty  in  theory,  and  the  law  recog- 
nizes it  to  be  such  ami  |)rohibits  it. 

The  Borough  I'resident  seeks  to  e\ade  resi)onsi- 
bilitv  for  these  violations  of  law  bv  declaring  that 
he  never  saw  anv  of  the  notices  sent  to  him  by  the 
Comptroller.  This  seems  incredible,  but  even  if  it 
be  true  it  could  not  have  escaped  his  notice  that 
amounts  largely  in  excess  of  $1,000  were  annually 
expended   for  supplies  and   repairs  of  a   specified 


65 

character.  These  items  appear  in  his  annual  budget, 
and  his  testimony  was  tliat  he  prepared  himself 
carefully  uiK)n  tliat  budget  to  meet  any  inquiries 
that  might  be  made  by  the  Board  of  Estimate  and 
Apportionment.  Furthermore,  Mr.  Dalton  testi- 
fies as  follows  (p.  1097,  Printed  Record)  : 

"Well,  in  all  cases  where  two  orders  com- 
bing together,  within  a  day  or  two,  or  for 
"the  same  place,  would  amount  to  over 
'^fl,000,  I  w(mld  then  draw  the  President's 
"attention  to  it.  *  *  *  He  said  that  it 
"was  all  right;  that  lie  had  went  over  the 
"thing  witli  men  wdio  understood  the  busi- 
"ness,  and  the  matter  was  all  right  as  long 
"as  they  were  not  on  the  same  date  and  on 
"the  same  piece  of  work,'' 

and  that  he  had  drawn  those  cases  to  the  attention 
of  the  Borough  President  a  great  many  times.  He 
further  said  (p.  109S,  Printed  Record)  that  in 
every  instance  it  was  the  Borough  President  who 
I>assed  upon  all  of  those  cases,  and  who  would  de- 
termine whether  the  order  was  properly  issued  or 
not. 

Bureau  of  Encumhrances. 

The  charge  is  of  neglect  to  enforce  the  ordi- 
nances of  the  City  of  New  York  relating  to  encum- 
brances, and  that  in  such  action  as  the  Borough 
President  has  taken  to  that  end  he  has  often  been 
controlled  by  personal  or  political  considerations. 

The  testimony  in  the  Printed  Record  on  this  ijoint 
is  not  denied.  The  Superintendent  of  the  Bureau 
of  Encumbrances  is  Mr.  McEntegart;  he  holds  a 
competitive  position.  His  understanding  of  his 
duties  is  found  in  his  testimony  at  pages  1947-2078 
of  the  Printed  Record.  He  there  states  that  he  con- 
siders it  his  duty  to  remove  any  encumbrances  that 
exist  in  violation  of  law.  It  appears,  however,  in 
the  evidence  that  many  violations  of  law  are  not 
removed,  but  are  permitted.     Prior  to  1907  encum- 
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brauces  were  not  reported,  and  action  was  only 
taken  upon  the  complaints  which  the  Bureau  re- 
ceived, which  are  to  the  number  of  about  3,000  a 
year  (p.  1950).  After  the  appointment  of  Mr. 
Thompson  as  Commissioner  of  Public  Works,  how- 
ever, instructions  were  issued  by  the  superintendent 
to  his  inspectors  to  report  all  encumbrances  which 
were  violations  of  law;  prior  to  that  time  they  had 
not  been  doing  so  (p.  1983).  They  acted  entirely 
on  complaints  that  came  from  the  police  or  private 
citizens.  Mr.  McEntegart  did  not  consider  it  neces- 
sary or  proper  for  these  inspectors  to  report  these 
violations  where  it  annoyed  the  persons  who  were 
responsible  f<u*  them  (p.  1985),  and  if  the  com- 
plaint which  is  made  proves  to  be  what  he  con- 
siders a  small  violation  of  law  he  pays  no  atten- 
tion to  it.  lie  gives  an  illustration  of  the  kind  of 
violation  which  he  would  enforce,  as  follows: 

"Take  a  sign  that  is  (mly  a  foot  square,  a 
party  may  complain  of  that,  that  it  inter- 
feres with  him ;  I  look  at  it  and  say  it  doesn't 
interfere  with  him.  Take  another  one  eight 
or  nine  foot  square;  now,  there  is  a  big  dif- 
ference between  the  two  of  them. 

Q.  They  are  both  violations  of  the  law? 

A.  Both  violations  of  the  law,  no  question 
about  that. 

Q.  You  make  up  your  mind  whether  it  is  a 
serious  enough  (me  or  not? 

A.  Yes"  (p.  1989). 

He  also  says  that  he  pays  no  attention  to,  and 
does  not  investigate,  anonymous  complaints,  al- 
though anonymous  complaints  would  show  that  the 
law  was  being  violated  as  well  as  ones  signed  (p. 
1993).  It  appears  that  he  does  not  do  so  because 
of  a  complaint  made  with  reference  to  a  stand  main- 
tained at  Fortieth  street  and  Seventh  avenue  by  a 
Mr.  Lowande,  which  he  removed.  It  is  unneces- 
sary to  discuss  the  Lowande  incident  at  length,  al- 
though it  is  extremely  interesting,  and  shows  that 
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the  attitude  of  the  Borough  President  is  one  of 
great  favoritism.  It  will  be  found  in  the  testi- 
mony of  Mr.  Lowande  ( ]).  2082,  Printed  Record). 
It  is  the  incident  upon  which  Mr.  McEntegart  was 
tried  by  the  Borough  President  upon  charges  pre- 
ferred bv  Mr.  Lowande.  Mr.  Lowande  specified 
twenty-seven  or  twenty-eight  different  locations  at 
which  stands  were  being  maintained  in  violation 
of  law.  Mr.  ]\IcEntegart  saj's  that  in  many  cases 
the  charges  were  well  founded,  and  that  the  stands 
wliich  he  claimed  to  exist  did  exist  in  violation  of 
law  (]>.  2010).  AVhen  they  came  to  his  knowledge 
he  took  action  in  respect  to  them,  although  the  re- 
movals Avere  not  made  in  many  cases  for  a  month. 
He  says  as  to  tliis  ( p.  2017 )  :  "I  removed  all  I  could 
''downtown,  and  lliat  tied  me  u])  <m  my  daily  work, 
''and  I  stojipcd,  and  then  President  Ahearn  spoke 
''to  me  and  says,  'Why  don't  you  go  ahead  and 
"  'finish  up  that  work?'  1  says,  'I  can't,  because  I 
"  'have  to  attend  to  my  daily  work.'  He  says,  'You 
"  'must  go  ahead  and  remove  those  stands.'  " 

He  also  stated  (p.  2019),  in  answer  to  a  question 
if  there  was  any  reason  Avhy  he  could  not  have  gone 
ahead  in  the  beginning, 

"Well,  I  couldn't  have  done  that  unless  I 
had  received  instructions  from  Mr.  Ahearn. 

"(2.  In  a  grave  situaticm  (►f  that  kind,  Avhy 
didn't  you  go  over  and  get  those  instructions 
from  him  at  the  beginning? 

"A.  AVell,  I  don't  know  why  I  didn't  do 
that. 

"(}.  You  could  not  take  that  action  with- 
out direct  permission  from  the  Borough 
President,  could  you? 

"A.  No,  sir;  certainly  not." 

And  again    (p.  2021)  : 

"Well,  then,  in  order  to  get  efficient  work 
out  of  your  contractor  over  there,  you  have 
to  have  the  direct  direction  of  the  Borough 
President  personally;  is  that  right? 


68 

"A.  I  didn't  say  that. 

"Q.  Well,  is  that  so? 

"A.  You  can  judge,  that  from  my  answers." 

In  fact,  the  encumbrances  in  question  appeared 
again  immediately  after  their  remoyal  (p.  2117, 
Printed  Record). 

It  also  appears  that  many  of  the  complaints  made 
to  the  Bureau  were  held  up  and  no  action  taken  by 
reason  of  the  intervention  of  other  persons.  On  a 
complaint  of  a  barber  pole  at  257  West  Forty-sec- 
ond street  there  is  a  notation  of  the  initials  of  ^'T. 
P.  S."  These  initials  Mr.  McEntegart  testified 
stand  for  'Timotby  P.  Sulliyan"  (p.  2031).  The 
fact  that  jNIr.  Sulliyan  interyened  may  reasonably 
be  supposed  to  haye  had  something  to  do  with  the 
fact  that  the  barber  pole  was  not  remoyed.  An- 
other complaint,  on  which  the  initials  of  "J.  J.  M." 
were  endorsed,  Avhich  "Slv.  McEntegart  testified 
for  "John  J.  ]\Iurpliy,"  was  marked  "Fictitious" 
by  himself.  He  came  to  the  conclusion  that  the 
case  was  fictitious  because  the  complaint  came  oyer 
the  telephone  (]>.  2034).  Another  case  of  a  com- 
plaint of  some  Avagons  and  trucks  on  the  side^yalk 
at  the  corner  of  Fifty-seyenth  street  and  First  aye- 
nue  bears  the  notation  of  the  name  of  John  B. 
Coggey,  Alderman.  This  Mr.  McEntegart  testifies 
may  have  caused  delay  in  its  removal  from  Novem- 
ber  9th  to  November  23d  (p.  2039).  On  another 
complaint  of  a  violation  of  the  law  on  the  sidewalk 
at  the  corner  of  Frankfort  and  North  William 
streets,  no  action  Avas  taken  at  the  request  of  the 
secretarA'  of  the  Borough  President,  ]Mr.  DoAvninu 
(p.  2019).  As  to  another  complaint  of  an  obstruc- 
tion in  front  of  the  pi'emises  1197  BroadAvay,  a  let- 
ter appears  of  record  headed  "Tammany  Hall,  Jan- 
uary 14,  1907,"  addressed  to  the  Superintendent: 

"My  dear  Tom  : 

Will  you  kindly  take  care  of  the  enclosed 
for  me,  and  much  obliged, 

Yours  very  truly, 
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By  reason  of  that  request  no  action  was  taken  on 
the  complaint  (p.  2054  ).  A  simihir  case  relates  to 
an  obstruction  at  the  corner  of  Sixth  avenue  and 
Fortv-lifth  street,  where  no  action  was  taken  at  the 
request  of  Mr.  Alderman  Brown   (p.  2055). 

Mr.  Bradv,  the  Clerk  of  the  Bureau  of  Encum- 
brances,  testitied  at  page  2042,  that  it  often  hap- 
pens that  when  a  complaint  is  made  and  a  notice 
has  been  issued  that  his  I>ureau  gets  requests  from 
outside  persons  not  to  take  actiim,  and  "Those  re- 
"quests  sometimes  come  from  the  executive  office 
"of  the  Borough  President  in  this  building,  do  they 
not?  Yes,  sir."  It  freiiuently  happens  that  a 
note  is  made  from  whom  the  requests  come  by  a 
lead  pencil  notation  in  the  corner,  and  that  such 
lead  pencil  notations  were  made  in  the  cases  as  to 
which  Mr.  IMcEntegart  testified  (p.  204:^).  Re 
specifically  identities  the  initials  of  T.  P.  S.  as 
standing  for  Timothv  P.  Sullivan,  and  J.  J.  M.  f(»r 
John  J.  Muri)hy,  and  he  said  further  that  unless 
the  complaint  in  these  cases  was  pressed  the  encum- 
brances would  not  be  removed,  and  he  gives  ( p]). 
2105-2147)  a  number  of  instances  in  which  no  ac- 
tion was  taken  upon  the  complaints,  although  it 
appeared  that  the  matter  complained  of  was  a  vio- 
lation of  law. 

]\[r.  Thomas  J.  ^[cFall,  an  accountant  employed 
in  the  office  of  the  rommissioners  of  Accounts,  tes- 
tified that  he  had  made  an  examination  of  the  com- 
])laint  records  of  the  Bureau  of  Encund)rances  with 
a  view  to  determining  what  action  the  Bureau  took 
upon  the  comi)laints,  and  tiiat  he  fcmnd  many 
cases  of  a  similar  nature  to  those  testitied  to  1)y 
Mr.  McEntegart  and  i\Ir.  Brady  u])on  which  no 
action  had  been  taken  (\}\).  2120-2123). 

The  Bureau  of  Buildings. 

The  charge  relating  to  the  Bureau  of  Buildings 
is  twofold.     It  rests,  so  far  as  the  form  of  charges 
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is  concerned,  npon  the  incompetency  of  ]Mr. 
Murphy.  One  portion  of  it  relates  to  the  waste  of 
money  in  the  inspection  of  and  certification  of  ^Slr. 
Dnun's  hills,  and  the  otlier  relates  to  the  action  of 
the  Snperinteudeut  of  Buildings  in  passing  upon 
plans  for  alterations  of  buildings  in  yiolation  of 
the  Building  Code. 

The  evidence  in  the  Trinted  Record,  and  the 
statements  contained  in  the  report  of  the  Com- 
missioners of  Accounts,  concerning  the  apparent 
overcharges  in  Mr.  Dunn's  bills,  were  not  denied  by 
the  Borough  President,  and  it  must  be  assumed 
that  they  are  correct.  Briefly  stated  the  facts  are 
these : 

All  the  work  in  this  biii'cau  is  done  U]»on  a  bhiuk 
form  of  order  under  which  ^Nlr.  Barthohmiew  Dunn, 
the  favored  contractor,  is  directed  to  proceed  to 
tlie  premises  named  and  do  Avhatever  may  be  neces- 
sary to  render  tlic  buihling  temporarily  safe.     All 
Ibc  work  for  wlii<-h  he  charges  is  i>aid  for  by  the 
city,  unless  the  building  has  been  condemiKMl  as  un- 
safe by  judicial  proceeding   (]).  3142,  Sten.  Min.). 
There  never  has  been  any  record  of  inspection  by 
which  the  bills  returned  by   Mr.   Dunn  could   be 
])roperly  checked.     They  were  checked  by  inspec- 
tors wlio  pretended  to  have  examined  the  work,  but 
the  only  record  which  they  kept    was    a    private 
memorandum  on  any   scrap  of  pajier  which  they 
niav   have   used    (p.    2152,    Printed    Record).     In 
April,  1007,  after  the  investigation  of  the  Commis- 
sioners of  Accounts  had  been  begun,  Mr.  Murphy 
devised  a  time-sheet  system,  which  is  a  record  of 
the  time  on  each  job,  from  which  ^Iv.  Dunn's  bills 
may  now  be  checked  up  (p.  2158,  Printed  Record). 
In  the  case  of  a  bill  of  Mr.  Dunn  for  work  done 
at  186-188  Wooster  street  December  18,  IJIOr..  the 
bureau  records  taken  from  the  reports  of  the  in- 
spectors show  292  riggers  employed  on  the  work.  5 
truckages  and  54  watchmen,  while    the    bill    sub- 
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mitted  by  Mr.  Dunn  makes  a  charge  for  320  rig- 
gers, 9  truckages  and  62  watchmen.  It  also  shows 
that  it  had  taken  8  watchmen  at  a  time  to  watch 
46  pieces  of  lumber  and  picks,  shovels  and  tools 
(pp.  2177,  2188,  Printed  Record).  In  the  case  of 
a  bill  of  Mr.  Dunn  of  April  16,  1906,  the  returns  of 
the  inspectors  show  no  riggers  on  the  job,  while 
the  bill  charges  for  178  da^s  of  riggers. 
The  inspectors'  reports  do  show  178  days 
of  shorers,  but  the  cost  of  a  rigger  to 
the  city  is  |5.50  a  day,  while  the  charge 
for  a  shorer  is  only  |4,  representing  an  over- 
charge to  the  city  of  |267  (pp.  2189-2192,  Printed 
Record).  In  the  bill  of  Mr.  Dunn  rendered  March 
1,  1906,  he  charges  for  93  shorers  and  40  laborers. 
The  inspectors'  return  is  80  shorers  and  36  laborers 
(J).  2195  of  the  Printed  Record).  In  the  bill  of 
Mr.  Dunn  dated  May  23,  1906,  he  charges  for  12 
foremen  shorers  and  107  shorers,  but  these  shorers 
had  only  one  piece  of  timber  to  do  the  shoring  with 
(pp.  2196-2199,  Printed  Record). 

No  inspection  is  made  as  to  the  ultimate  disposi- 
tion of  the  material  which  the  contractor  uses  and 
charges  for,  and  so  far  as  the  Superintendent  of 
Buildings  knows  it  umy  be  used  by  Mr.  Dunn — at 
all  events  on  each  new  job  he  charges  for  new  nvd- 
terial  (p.  2206,  Printed  Record).  Mr.  Dunn  testi- 
fies (p.  2530,  Printed  Record)  that  the  timber  used 
for  shoring  is  of  use  for  some  purpose  and  also  for 
shoring  again.  It  is  a  matter  of  common  knowl- 
edge that  it  is  so  used. 

In  the  case  of  the  Darlington  disaster,  the  steel 
was  stored  in  Mr.  Dunn's  stoneyard  and  a  charge 
was  nuule  of  |3,202.50  for  3  watchmen  for  61  weeks 
at  117.50  a  week  for  watching  it.  On  these  watch- 
men Mv.  Dunn  charged  a  profit  of  |2.50  a  week. 
The  necessity  for  that  number  of  watchmen  to 
watch  steel  beams  for  that  length  of  time  is  not 
apparent,  but  the  place  of  storage  seems  to  have 
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been  peculiarh^  unsafe  for,  as  Mr.  O'Neill, 
his  employee,  testified,  ''And  even  then  we  found 
''l)eople  came  there  and  overpowered  that  watch- 
"mau  and  hooked  on  to  some  of  that  steel,  and  was 
"taking  it  away  in  the  middle  of  the  night,  had 
"teams  of  horses  hooked  to  them."  The  steel  oc- 
cupied only  a  portion  of  the  stoneyard,  and  it  does 
not  appear  that  Mr.  Dunn's  own  property  in  the 
same  yard  needed  this  watching.  The  charge  to 
tlie  city  for  the  storage  of  tliese  steel  beams  was 
|5,(>00;  the  proportionate  ])art  of  the  rental  of  the 
lots  paid  by  Mr.  Dunn  was  |81G.6G  (pp.  2556-2558, 
Printed  Record),  a  profit  of  |4,783.34.  The  profit 
each  month  of  .f341.GG  was  six  times  the  monthly 
rent  of  $58. GG  paid  by  Mr.  Dunn. 

The  charge  of  jMr.  Dunn  for  these  two  items, 
18,802.50,  was  brought  to  the  attention  of  the  Bor- 
(Uigh  President  by  the  Comptroller  in  a  letter  in 
whicli  he  says  that  a  voucher  has  been  tiled  by  Mv. 
Dunn  ^'for  tlie  sum  of  |8,802.50  for  the  storage  of 
''steel  in  the  big  hotel  Darlington  for  the  period 
"of  March  2,  1904,  to  May  1,  1905.  Kindly  furnish 
"tliis  oftice  witli  full  information  concerning  the 
"claim,  together  with  all  papers  in  your  possession 
"bearing  tliereon"  (p.  3G89,  Sten.  Min.).  It  is,  we 
believe,  the  single  letter  of  the  Comptroller  which 
the  Borough  President  admits  that  he  saw.  It  ex- 
cited no  iut(^rest  or  inquiry  (»n  his  part,  however. 
>\'hetlier  the  iuformaticni  was  or  was  not  i)rocured 
he  does  not  know  (p.  3G90,  Sten.  Min.).  A  very 
simj>le  iuvestigati(m  would  undoubtedly  have  dis- 
closed the  facts,  and  he  is  surelv  chargeable  with 
negligence  and  waste  in  omitting  to  make  it. 

All  of  these  bills  were  passed  by  the  Superin- 
tendent of  Buildings  and  Mr.  Class  without  any 
apparent  comparison  between  the  reports  of  the 
inspectors  and  the  charges  in  the  bills. 

The  other  criticism  of  Mr.  ^lurphy  relates  to  his 
action   in   passing   upon   plans   for  alterations   of 
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buildings  in  violation  of  the  Building  Code.  A 
number  of  instances  of  this  character  appear  in  the 
Printed  Record.  Thev  were  testified  to  bv  Mr.  Mur- 
phy,  the  Superintendent  (pp.  2217-2315),  Mr.  Roth, 
the  Chief  Engineer  of  the  Bureau  (pp.  2315-35, 
2354-81)  ;  Mr.  Miller,  Consulting  Engineer  (pp. 
2G5G-2G71)  ;  Mr.  Dewey  and  Mr.  Reid,  Engineers 
(pp.  2335-51,  2381-9<),  239G-2107)  and  Inspectors 
Mcdee  (pp.  2107-13,  217U-S5,  25G7-85,  2G27-8), 
Montague  (pp.  2185-91),  and  McKeon  (pp.  2495- 
2501).  The  facts  are  all  of  record  in  the  applica- 
tions and  plans  for  alterations  which  are  in 
evidence. 

The  authority  for  the  inconsistent  and  variable 
actions  on  the  part  of  the  Superintendent  of  Build- 
ings, as  stated  by  him,  is  Section  2  of  the  Building 
Code,  which  is  as  follows : 

''This  ordinance  is  hereby  declared  to  be 
remedial,  and  is  to  be  construed  liberally  to 
secure  the  beneficial  interests  and  purposes 
thereof." 

That  means,  if  it  means  anything,  that  the  ordi- 
nance is  to  be  construed  so  as  to  remedy  an  exist- 
ing condition,  and  to  secure  the  beneficial  interests 
and  purposes  of  the  ordinance  for  the  safety  of  the 
public  and  occupants  of  the  buildings  affected.  Mr. 
Murphy  seems  to  understand  that  the  ordinance 
may  be  construed  to  secure  the  beneficial  (that  is, 
money)  interests  and  (money)  purposes  of  the 
property  owner,  and  to  remedy  his  financial  condi- 
tion. If  Mr.  Murphy  is  honest  in  so  reading  the 
perfectly  plain  language  of  the  section,  he  is,  we 
submit,  plainly  incompetent  for  the  important  office 
which  he  holds. 

In  fact,  the  alterations  or  constructions  of  which 
criticisms  are  made  were  in  no  case  remedial,  but 
were  of  such  a  character  as  to  render  the  buildings 
in  question  more  unsafe  than  they  were  before  the 
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alterations  were  made.  Most  of  the  applications 
relate  to  hotels,  to  which  Section  105  of  the  Build- 
ing Code  is  applicable.  That  section  provides 
that — 

"Every  building  hereafter  erected  or  al- 
tered, to  be  used  as  a  hotel  *  *  *  the 
height  of  which  exceeds  thirty-five  feet  (now, 
thirty-six  and  one-half  feet),  excepting  all 
Iniihlings  of  which  specifications  and  plans 
have  been  heretofore  submitted  to  and  ap- 
proved by  the  Department  of  iUiildings,  and 
every  other  building  the  height  of  which  ex- 
ceeds seventj^-five  feet,  except  as  herein  other- 
wise provided,  shall  be  built  tire  proof." 

That  section  plainly  means  that  any  hotel  build- 
ing existing  at  the  time  of  the  passage  of  the  ordi- 
nance, though  it  do  exceed  the  height  of  35  feet 
(or  at  the  present  time  3()Vo  feet),  and  is  not  fire- 
proof, may  remain  such,  but  if  any  alteration  be 
made  in  such  a  building — or  in  a  hotel  building  by 
which  it  shall  exceed  35  feet  in  height — the  build- 
ing must  be  made  fireproof.  That  is  the  under- 
standing of  Mr.  Miller,  consulting  engineer  of  the 
department  (pp.  2659,  2G60,  Printed  Record).  And 
Mr.  Miller  testified  that  he  generally  gave  his  views 
on  the  nuitter  to  the  superintendent,  when  he  sub- 
mitted the  plans  to  him  (pp.  2G58,  2659,  Printed 
Record).  The  superintendent  was,  therefore,  fully 
advised  of  the  fact  that  anv  other  construction  of 
this  section  was  at  least  doubtful.  Yet  he  never 
asked  the  advice  of  the  Corporation  Counsel  (p. 
2313,  Printed  Record),  but  proceeded  to  authorize 
alterations  which  enlarged  the  danger  from  fire 
in  buildings  which  were  non-fireproof. 

We  will  not  undertake  to  discuss  all  the  appli- 
cations and  plans  in  evidence,  or  even  any  in  detail. 
A  reference  to  a  few  may  be  deemed  sufiicient  to 
show  the  character  of  the  criticism. 

61-65  Lexington  Avenue:  In  1904  it  was  pro- 
posed to  add  the  two  buildings  63  and  65  Lexing- 
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ton  avenue  to  the  corner  hotel  buihling,  61  Lex- 
ington avenue,  over  05  feet  high.  Tlie  buihlings 
were  to  be  torn  down  and  rebuilt,  and  the  addi- 
tions were  to  be  fireproof.  Tlie  application  was 
disapproved  bv  Superintendent  Hopper,  upon  the 
ground  that  bv  tlie  connection  thev  would  become 
a  part  of  a  non-tireproof  hotel.  An  application 
made  in  11)()(>  f(n'  a  connection  of  the  existing  build- 
ings was  ap}>r(>v<Ml  bv  Mr.  ^I  iirphy,  although  the 
application  also  showed  that  the  alterations  would 
be  such  that  the  new  buildings  would  have  no  exit 
to  the  street,  which  is  contrary  to  the  Code  (pp. 
2231-2250,  Printed  Record). 

S7.1S1'!}  lircHdhniji,  corner  18th  Htreet:  This  was 
a  building  o^'er  seventy-five  feet  in  height.  The  ap- 
plication was  to  increase  its  height  by  adding  an- 
other story.  The  application  was  first  disapproveil 
under  §  105  of  the  Building  Code.  The  provision 
was  subsequently  waived  by  ^Ir.  Murphy,  in  con- 
sequence of  a  request  from  ^Ir.  John  L.  Jordan, 
who  was  Deputy  Superintendent  of  Buildings  un- 
der Mr.  Stewart,  Mr.  Thompson  and  Mr.  Hopper 
(p.  2323,  Printed  Record),  because,  as  Mr.  Mur- 
phy states  (p.  2275,  Printed  Record)  :  "After 
"reading  that  letter,  I  thought,  in  my  judgment, 
"that  the  party  asking  for  that  modification  was 
"entitled  to  it."  This  was,  we  submit,  a  plain  vio- 
lation of  the  law,  and  not  subject  to  any  quibble 
about  the  alteration  of  an  existing  hotel. 

51st  >>trect  d  EiglitJi  Ai^enuc:  This  application 
contemplated  the  a<ldition  of  a  one-story  extension 
to  a  hotel.  It  was  first  disapproved  under  the  pro- 
vision of  §  105,  and  afterwards  the  objection  was 
waived. 

158  East  23d  Street:  This  was  an  application 
for  a.  fireproof  extension  in  the  rear  of  the  Hotel 
St.  Blaise.  The  application  was  disapproved  be- 
cause it  would  be  an  extension  in  area  of  a  non- 
fireproof  structure.     This  was  a  ruling  in  accord- 


T6 

ance  with  the  law,  and  was  at  variance  with  the 
previous  rulings  cited.  A  request  that  the  objec- 
tion be  waived  was  disapproved. 

The  Hotel  Woodward:  This  added  a  non- 
fireproof  tenement  as  an  annex  to  a  fireproof  hotel. 
It  did  not  concern  the  extension  in  area  of  a  non- 
fireproof  liotel.  It,  therefore,  came  strictly  within 
the  terms  of  §  105  of  the  Building  Code,  that  the 
alterations  shall  be  built  fireproof.  It  was,  never- 
theless, approved.  The  builders  are  Murphy 
Brothers,  the  brothers  of  the  Superintendent  (p. 
2383,  Printed  Eecord). 

Jfdl  d  Jj53  West  28th  Street:  This  was  an  appli- 
cation to  erect  a  new  building  to  be  used  as  a  stu- 
dio. Studio  buildings  are  classified  as  dwelling 
houses,  and  as  such  they  cannot  cover  more  than 
90%  of  the  lot  area.  The  plans  showed  that  the 
proposed  building  did  cover  more  than  OO/o  of  the 
lo(  area.  Mr.  jNIurphy  admits  that  a  mistake  was 
made  in  approving  this  application.  Tlie  owner 
and  builder  was  Mr.  John  L.  Jordan  (pp.  2289- 
2292,  Printed  Record). 

There  are  numerous  other  objections  which  were 
made  to  the  applications  and  plans  in  evidence 
which  were  most  important.  But  in  the  cases  speci- 
fied, we  have  referred  to  the  most  salient  point,  and 
by  omitting  a  discussion  of  the  remaining  cases 
or  the  renmining  objections,  we  do  not  mean  it 
to  be  inferred  that  they  are  not  equallj^  worthy 
of  discussion.  But  the  cases  cited  indicate  the 
general  course  of  procedure  in  the  department. 
They  also  indicate  that  the  head  of  the  <lepartment 
is  not  competent  to  administer  the  work  of  the 
bureau.  A  Supreintendent  of  Buildings  has  al- 
most autocratic  power,  and  the  power  ought  to 
be  exercised  without  favor.  As  a  matter  of  fact 
it  has  been  exercised  with  great  favor  to  indi- 
viduals. 
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The  Appoiutment   of   Incffirioif   (Did   Jucompetent 
^iilxirdinafc  (Jfficis  (iinl   l-J)!! ploj/res. 

The  charge  is  that  the  Borough  President  has 
appointed  incompetent  and  inefficient  subordinate 
officers  and  employees,  and  has  continued  them  in 
office  after  their  inefficiency  and  incompetency  had 
become  known  to  liim,  or  could  readily  have  been 
ascertained  by  him,  and  the  persons  particularly 
specified  are  ^Iv.  Walker,  Mr.  Scannell,  Mr.  Olney, 
Mr.  Boyhan  and  Mr.  ^lurphy,  all  except  Mr.  Olney, 
Chief  Engineer,  superintendents  of  their  respective 
bureaus. 

The  evidence  concerning  these  officials  and  their 
acts  is  scattered  through  both  the  Printed  Record 
and  I  he  testimony  taken  before  the  Governor,  and 
it  is  unnecessary  to  i'eca]dtulate  it,  excei)t  per- 
haps in  the  case  of  Mr.  Boyhan.  The  Borough  Presi- 
dent has  admitted  that  Mr.  AValker  and  Mr.  Olney 
are  incompetent  l)y  removing  the  one  and  asking 
for  the  resignation  of  the  other.  Mr.  Scannell  was 
his  friend  and  he  did  not  remove  him,  although 
there  was  more  reason  for  his  removal  as  Super- 
intendent of  the  Bureau  of  Highways  and  the  per- 
son directly  responsible  for  its  workings,  than 
there  was  for  the  removal  of  either  Mr.  Dalton  or 
Mr.  Olney. 

]Mr.  Boyhan  was  not  ju'oduced  before  the  Gover- 
nor, nor  was  any  evidence  given  touching  his  testi- 
]nony  before  the  Commissioners  of  Accounts,  which 
appears  at  pages  1575-1653  of  the  printed  record. 
He  testified  that  he  does  not  know  the  duties  of  the 
Superintendent  of  Construction  in  his  bureau,  nor 
who  is  the  man  that  bears  that  title  (p.  1588)  ;  that 
he  exercises  no  personal  supervision  or  control  as 
Sui>erintendent  of  the  Bureau,  but  there  is  a  gen- 
eral inspector  under  him  who  has  charge  of  that 
work,  and  sees  that  the  work  is  properly  done  (p. 
1593)  ;  that  he  does  not  find  out  whether  the  work 
of  bis  bureau  is  done,  but  accepts  the  report  of  the 
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persons  in  charge  of  it ;  that  he  does  not  direct  the 
euojneers  what  to  (h>,  liecause  their  duties  are  of 
such  a  character  that  he  lias  not  the  ability  to  di- 

I. 

rect  them  what  to  do.  He  transmits  their  reports 
to  the  Commissioner  of  Public  Works  (p.  1001). 
All  he  has  to  do  with  an  order  for  work  is  to  sign 
it,  and  all  he  lias  to  do  with  a  requisition  for  sup- 
plies is  to  forward  it  (pp.  1003-1005).  He  is  frank 
enough  to  sav  Avitli  respect  to  the  contract  work: 

^'Q.  AVould  you  be  suri>rised  to  learn  that 
the  Hickev  Contracting  Company  liad  done 
188,000  worth  of  that  ^york  on  non-contract 
orders  in  the  year  lUOO?  A.  Why,  there  is 
nothing  that  would  surprise  me. 

''{}.  Why  is  that,  ]\Ir.  Boyhan?  A.  Be- 
cause I  am  kind  of  calloiis;  it  is  hard  to  get 
me  warmed  up. 

"(^  Do  you  consi(hM'  tliat  a  class  of  work 
that  amounts  to  if^38,000  in  a  year  would  be 
better  let  at  public  letting  *m'  better  i>laced 
by  non-contract  orders?  A.  Well,  that 
would  naturally  depend  upon  probably  who 
got  the  job. 

"Q.   U])on  \yho  got  the  Job?     A.  Yes. 

"Q.  If  the  right  man  got  the  job,  it  might 
better  go  out  on  non-contract  order?  A.  If 
he  would  do  his  work  well"  (]>ages  1G28- 
1020). 

He  has  no  idea  w  hat  a  four- Coot  brick  seAyer  or  a 
twche-inch  pipe  cost  per  foot,  and  he  could  not  tell 
\yh(^ther  a  ]>rice  named  on  an  estinmte  is  right  or 
wrong,  lie  had  incpiired,  and  ascertained  that  it 
cost  |r)0  or  12.")  to  clean  a  sewer  basin,  and  he  thinks 
llial  his  gangs  of  men  could  i>robably  clean  out  a 
c()ui>le  (»f  basins  a  day.  He  is  compelled  to  admit 
that  the  cost  of  cleaning  out  two  se^yer  basins  upon 
his  estimate  of  time  would  not  exceed  |18,  but  says : 
''Why,  if  that  is  correct  as  to  those  two  basins 
being  done  in  a  day,  why  the  rest  is  money  to  run 
the  bureau."  He  is  yery  glad  to  hear  that  his  sewer 
force   cleans   four   sewer   basins   a   day,   and   that 
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the  actual  cost  to  the  bureau  is  about  14.50  a 
basin  (pp.  1G38-164:G).  His  actual  day's  work  is 
"receivin<;-  reports,  receiving  complaints,  referring 
"the  complaints  to  the  proper  official  to  pass  upon 
"them,  issuing  permits,  making  requisitions  and  re- 
"l)()rt  to  the  Commissioner  of  Public  Works  the 
"transactions  of  tlie  office"  (p.  I(i51).  This  is  but 
a  brief  abstract  of  his  testimony,  but  it  is  sufficient 
(o  show  lliat  lie  was,  as  Mr.  Dalton  says  of  himself, 
"doing  an  officeboy's  work."  His  "many  years  of 
service  in  an  administrative  capacity,"  which  the 
Borough  I'resident  certified  to  the  Civil  Service 
Commission  as  his  (lualitications  for  office  (p.  3420, 
Sten.  ]\lin.),  do  not  seem  to  have  furnished  him 
witli  much  experience  in  administration. 

The  liorough  President  had  read  Mr.  Royhan's 
testimony.  He  had  a  «o])y  sent  t(»  liim  of  tiie  evi- 
dence taken  by  the  Commissioners  of  Accounts,  and 
he  says  that  as  he  was  the  most  interested  person 
he  does  not  think  anything  escaped  him.  But  after 
reading  Mr.  Boyhan's  testimony  he  still  thinks  that 
Mr.  Boyhan  has  sufficient  knowledge  and  (jualitica- 
tions  for  his  office  (p.  3(585,  Sten.  Min. ). 

Neither  Mr.  Scannell,  nor  Mr.  McEntegart,  nor 
an}^  of  the  predecessors  of  .Mr.  Boyhan,  was  ]>ro 
duced  by  the  Borough  President  that  the  (Jovernor 
might  himself  determine  whether  or  not  he  was 
efficient  and  competent,  or  that  his  bureau  was 
properly  conducted.  Nor,  indeed,  was  the  person 
who  presumably  at  the  present  time  knows  more 
about  the  condition  of  the  Borough  President's 
office  than  any  other  person,  namely,  Mr.  Thomp- 
son, produced  by  the  Borough  President.  Mr. 
Thompson  could  have  told  of  the  conditions  which 
he  found  when  he  took  office  in  all  the  depart- 
ments, and  the  measures  which  he  was  compelled  to 
take  to  bring  them  into  some  sort  of  order.  We 
may  properly  conclude  the  reason  to  be  that  Mr. 
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Thompson's  evidence  would  have  been  detrimental 
to  the  defense  of  the  Borough  Tresident. 

The  Borough  President  made  no  inquiry  into  the 
((ualifications    of     his    appointees   to   office.     Mr. 
Scannell  had  been  a  clerk  in  the  Surrogate's  office 
for  15  years,  and  presumably  knew  nothing  about 
the  highways   (p.  3411,  Sten.   Min.).     Mr.   Dona- 
hue, whom  he  appointed  Superintendent  of  Sewers, 
was  a  plumber  wh(mi  he  had  known  for  15  or  20 
years.     He    knew    nothing    about    Mr.    Donahue's 
capacity  as  a  plumber  (p.  3412,  Sten.  Min.).     Mr. 
Coggey,  Mr.  Donahue's  successor,  had    been    con- 
nected with  the  dry-goods  business  of  H.  B.  Claflin 
&  Co.    (3417,  Sten.   Min.),  and   he  knew  nothing 
specific    about    Mr.    Donahue's  duties  there.     :Mr. 
Boyhan  was  Deputy  City  Clerk,  and  the  Borough 
President  thought  that  Mr.  Boyhan  had  been  once 
in  the  contracting  business  and  then  a  lawyer  (pp. 
3418-11),  Sten.  Min.).     Mr.  Ilagan,  Assistant  Com- 
missioner of  Public  Works,  had  been  an  inspector 
in  the  Board  of  Excise,  an  attendant  in  the  Court 
of  General  Sessions,  and  a  Warden  in  the  Depart- 
ment of  Corrections.     Mr.   Hagan's  qualifications 
for  this  office  were  "that  he  possesses  the  required 
ability  to  properly  discharge    the    duties    of    the 
above-named  position"  (p.  3431,  Sten.  Min.).     The 
real  qualification  of  each  of  these  men  was,  how- 
ever, that  each  of  them  was  a  district  leader  in  the 
Borough  President's  political  party. 

The   Administration   of   the  Borough    President's 

Office. 

It  is  manifest  from  the  Borough  President's  tes- 
timony that  he  had  no  purpose  of  conducting  his 
office  for  the  benefit  of  the  public.  He  did  not  give 
the  consideration  to  its  duties  which  the  Charter 
contemplates,  nor  does  he  in  many  cases  know  what 
those  duties  are.  He  had  favored  contractors  in 
every  bureau,  and  these  contractors  almost  invar- 
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iablj  had  political  affiliations  with  his  political 
party,  and  were  his  friends.  We  have  already  re- 
ferred to  certain  of  them  in  the  Bureau  of  Public 
Buildings  and  Offices.  In  the  Bureau  of  Sewers, 
the  Hickey  Contracting  Company  received  all  the 
orders.  The  Hickey  Contracting  Company  was 
Mr,  Kenny.  The  Borough  President  has  known 
him  as  a  boy.  He  was  a  son  of  Deputy  Chief  Kenny 
of  the  Fire  Department.  He  was  raised  in  the 
Thirteenth  Ward,  which  is  adjacent  to  the  old 
Seventh  W^ard,  where  the  Borough  President  him- 
self was  born.  The  Borough  President  knew  his 
father,  was  interested  in  his  father  and  his  family 
for  a  number  of  years.  The  Borough  President 
made  no  inquiry  as  to  his  responsibility,  or  as  to 
whetlier  the  Hickey  Contracting  Company  had  any 
plant  to  do  the  work,  before  giving  him  his  first 
order  (pp.  3677-3680).  There  was  no  administra- 
tive reason  whv  the  Borough  President  should  not 
have  continued  the  contractor  who  had  had  the 
work  under  Mr.  Cantor,  and  who  had  a  plant  neces- 
sary for  the  work. 

In  the  Department  of  Buildings  the  contractor 
was  Mr.  Thomas  J.  Dunn.  He  was  another  Tam- 
many leader  whom  the  Borough  President  has 
known  a  great  many  years.  He  was  in  the  blue- 
stone  business,  and  at  the  time  of  his  selection  he 
had  no  plant  necessary  for  the  removal  of  unsafe 
buildings  (pp.  3685-3690,  Sten.  Min.).  There  is 
no  administrative  reason  why  the  Borough  Presi- 
dent should  not  have  continued  the  contractor  who 
had  the  plant  and  did  the  work  under  President 
Cantor.  His  professions  of  regard  for  Mr.  Can- 
tor's appointees  made  in  connection  with  Mr.  Wal- 
ker's appointment,  are  robbed  of  all  their  force  by 
appointments  of  this  nature. 

In  the  Bureau  of  Encumbrances  the  favored  con- 
tractor is  Mr.  Patrick  Corrigan.  The  Borough 
President  has  known  him  25  or  30  years.     Mr.  Cor-. 
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rigan  asked  for  the  job  and  received  it  from  the 
Borough  President.  He  was  also  one  of  the  con- 
tractors who  had  monthly  orders.  So  far  as  the 
Borough  President  kn&w  there  was  no  check  upon 
Mr.  Corrigan's  charges  (pp.  3693-369G,  Sten.  Min.). 
It  is  also  apparent  that  the  Borough  President 
exercised  absolute  control  over  the  entire  business 
of  his  Department.  This  is  the  testimony  of  Mr. 
Dalton  before  the  Commissioners  of  Accounts,  and 
it  also  appears  from  the  testimony  of  other  wit- 
nesses, including  that  of  the  Borough  President 
himself.  He  testified  that  he  always  had  daily 
reports  from  and  interviews  with  the  heads  of  his 
bureaus,  and  the  testimony  of  the  heads  of  bureaus 
is  to  the  same  effect.  Mr.  Olney  so  testified,  and 
Mr.  Walker  so  testified.  Mr.  Boyhan  testified  (p. 
1631,  Printed  Record)  that  he  reported  personally 
to  the  Borough  President  every  day 

,"on  the  general  subject  of  the  bureau 
"that  I  was  in,  that  is  all,  generally,  and 
"the  reports  went  from  our  bureau  to  the 

.  "Borough  President's  office,  he  was  in- 
"formed  as  to  the  business  transacted  in 
"that  bureau  *  *  *  about  the  condi- 
"tion  of  the  sewers,  which  was  the  only 
"thing  I  had  anything  to  do  with,  and  the 
"conduct  of  the  men  in  that  office.  ♦  •  * 
"I  would  call  at  his  office  and  see  him  at  his 
"office,  and  have  a  personal  interview  with 
"him." 

We  have  already  referred  to  the  testimony  of 
Mr.  McEntegart  that  the  Borough  President  exer- 
cised personal  supervision  over  his  bureau. 

Mr.  Loomis  testifies  (p.  1661,  Printed  Record), 
in  answer  to  a  question  as  to  who  is  the  person  who 
exercises  anv  executive  direction  or  control  over 
his  work : 

"Well,  I  suppose  it  comes  finally  in  the 
"last   analysis   from   the   President  of   the 
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"Borough,  because  that  is  where  my  orders 
"come  from;  occasionally  I  have  got  orders 
"from  the  C(mimissioner  of  Public  Works, 
"he  frequently  acts  as  President  of  the  Bor- 
"ough,  I  have  got  orders  in  that  way,  and 
"sometimes  orders  from  him  while  he  is 
"simply  acting  as  Commissioner,  occa- 
"sionally." 

All  permits  were  by  his  direction  signed  by  the 
Borough  President.  He  actively  exercised  a  power 
of  supervision  of  the  personnel  of  the  employees  in 
his  department,  as,  for  instance,  in  the  matter  of 
the  transfer  of  laborers.  He  had  much  to  say 
about  the  quantity  and  character  of  his  duties, 
such,  for  instance,  as  the  demands  upon  him  as  a 
member  of  the  Board  of  Aldermen  and  member  of 
the  Board  of  Estimate  and  Apportionment,  and 
the  time  spent  in  the  discharge  of  his  duties.  It 
appears,  however,  that  he  did  not  attend  the  meet- 
ings of  the  Board  of  Aldermen  regularly,  although 
any  time  they  wanted  him  he  was  where  they  could 
get  him  (p.  3G97,  Sten.  Min.).  The  local  boards 
and  the  Board  of  Aldermen  met  on  the  same  day, 
the  local  boards  sitting  for  about  one  hour  and  a 
half.  He  did  not  attend  all  their  meetings,  but  the 
Commissioner  of  Public  Works  frequently  at- 
tended in  his  place  (p.  3G98,  Sten.  Min.).  The 
Board  of  Estimate  and  Apportionment  met  once 
a  week,  sitting  about  an  hour  and  a  half  or  two 
hours  (p.  3699,  Sten.  Min.).  These  attendances 
comprised  all  of  his  legislative  duties,  unless  he 
was  engaged  upon  some  special  committee  of  the 
Board  of  Estimate  and  Apportionment.  The 
balance  of  the  time  he  had  for  his  administrative 
duties.  He  did  not  attend  at  his  office  on  Satur- 
day, but  testified  that  he  used  that  time  to  inspect 
buildings  under  his  jurisdiction.  It  is  not  plain 
how  he  could  have  done  so  with  so  little  tangible 
result.  If  he  had  inspected  them  properly,  a  large 
amount  of  the  expenditure  which  was  made  upon 
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them  would,  iu  all  probability,  have  been  foreseen 
and  avoided.  If  he  had  given  the  same  amount  of 
time  to  the  inspection  of  the  streets  which  he  pur- 
ports to  have  given  to  the  inspection  of  public 
buildings,  it  is  manifest  that  he  would  have  ascer- 
tained for  himself  the  condition  of  the  streets  to 
have  been  nearly  as  bad  as  he  found  it  to  be  in 
May,  1907,  and  that  he  would  have  ceased  long  be- 
fore to  have  had  that  implicit  confidence  in  his 
Chief  Engineer  which  he  had  up  to  May,  1907,  and 
which  led  him,  for  instance,  to  say  that  if  Mr. 
Olney  had  certified  that  double  the  amount  of  the 
contract  price  of  the  United  States  Wood  Preserv- 
ing Company  should  be  paid  to  that  company,  he 
would  have  accepted  his  certificate  without  ques- 
tion (p.  3713,  Sten.  Min.).  It  is  plain  that  he  was 
forced  to  remove  the  officials  whom  he  did  remove 
only  because  he  thought  it  was  necessary  to  save 
himself.  This  is  apparent  irrespective  of  Mr. 
Dalton's  testimony,  because  he  received  the 
pamphlet  of  the  Bureau  of  City  Betterment  in  No- 
vember, 1906.  This  contained  such  an  indictment 
of  his  office  that  he  was  led  to  ask  for  the  investi- 
gation of  his  office  by  the  Commissioners  of  Ac- 
counts, but  he  did  not  himself  undertake  any  in- 
vestigation of  it.  If  he  had  been  really  in  earnest 
in  seeking  knowledge  of  its  condition,  it  is  incon- 
€eivable  why  he  did  not  do  so.  The  facts  brought 
out  by  the  Commissioners  of  "Accounts  upon  their 
hearings  were  facts  which  could  have  been  brought 
out  more  readily  by  him  from  his  own  subordinate 
officials  than  by  them.  Apparently  the  crime  of 
his  subordinate  officials  consisted,  not  in  doing  the 
acts  which  he  now  repudiates,  but  in  being  publicly 
found  out.  When  they  were  publicly  found  out, 
and  not  before,  were  they  removed  or  dismissed. 
He  himself  refused  to  testify  before  the  Commis- 
sioners of  Accounts,  although  in  the  nature  of  the 
case  he  should  have  been  anxious  to  vindicate  him- 
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self  if  he  could  have  done  so.  He  is  a  trustee  for 
the  public.  The  public,  through  its  properly  con- 
stituted officials,  is  entitled  to  inquire  of  him  at 
any  time  as  to  the  conduct  of  his  office.  This  is  a 
fact  which  it  was  his  duty  to  recognize.  He  did 
Dot  recognize  it  before  the  Commissioners  of  Ac- 
counts, nor  did  he  recognize  it  before  the  Governor 
until  compelled  to  do  so.  In  a  sense  this  attitude 
is  of  itself  a  confession  of  the  truth  of  the  charges. 

PEESONAL   RESPONSIBILITY   OF 
MR.    AHEARN. 

This  branch  of  the  case  will  be  considered  in 
two  aspects;  first,  Mr.  Ahearn's  personal  responsi- 
bility for  certain  specific  acts  or  omissions  to  act, 
and  secondly,  his  excuses  or  defenses  generally  and 
with  some  reference  to  the  views  of  the  courts. 

Specifically. 
The  Highways. 

Mr.  Ahearn  declares,  in  his  sworn  answer,  that 
stone  foundations  are  the  main  cause  of  the  dilapi- 
dated condition  of  the  highway  surfaces.  He  calls 
them  "imi)roper"  (p.  106).  Engineer  Olney  said 
that  if  the  specifications  were  changed,  and  con- 
crete substituted  for  stone  foundations,  the  diffi- 
culty would  be  removed  (p.  317) .  It  was  afterward 
shown  that  the  specifications  are  without  reference 
to  whether  the  foundations  should  be  concrete  or 
stone,  that  the  Borough  President  himself  deter- 
mined the  form  of  contract  that  should  be  used, 
and  that  the  form  of  contract  does  specify  either 
stone  or  concrete  foundation,  as  the  Borough  Presi- 
dent determines.  Mr.  Olney  further  said  that  he 
did  no  repaving  whatever  except  on  requisition  of 
the  Borough  President  (p.  188).  Olney  said  fur- 
ther that  he  had  known  of  the  need  of  concrete 
foundations  for  years,  and  had  spoken  to  the  Bor- 
ough President  about  it  as  early  as  1904  (p.  317). 
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In  the  spring  of  1905,  after  a  conference  with  the 
Borough  President,  they  repaved  Park  Jiow  on  con- 
crete foundations,  Olney  making  the  point  to  Mr. 
Ahearn  that  it  would  be  "cheaper  in  the  end"  (p. 
319).  Yet,  since  that  time,  twenty  to  thirty  miles 
of  asphalt  pavements  have  been  laid  in  the  Borough 
of  Manhattan  on  stone  foundations  every  year  (pp. 
319,  320). 

Mr.  Ahearn  sits  in  the  Board  of  Estimate  and 
makes  the  argument  on  behalf  of  his  department 
for  appropriations  in  the  making  of  the  budget.  It 
became  necessary  annually  to  obtain  an  appropri- 
ation for  repairs  to  streets  out  of  maintenance  and 
make  an  annual  contract  therefor.  Mr.  Ahearn 
should  have  put  himself  in  a  position  to  make  clear 
and  unassailable  his  statement  of  reasons  for  this 
appropriation.  The  only  possible  method  would 
have  been  to  have  maintained  a  careful  inspection 
of  the  streets,  or,  at  the  least,  to  have  sent  out 
for  that  purpose  a  corps  of  inspectors  at  about  the 
time  the  estimate  was  made.  At  page  216,  counsel 
for  the  respondent  made  the  claim  that  this  was  the 
method  pursued.  Mr.  Olney,  however,  later  ad- 
mitted that  the  estimate  was  practically  guess- 
work, and  that  there  was  no  such  system  of  inspec- 
tion, that  it  was  based  on  a  certain  arbitrary  per- 
centage of  the  mileage  out  of  maintenance  (pp. 
352,  380).  Mr.  Olney  stated  that  the  Borough 
President  gave  him  instructions  directly  (p.  218). 

It  does  not  appear  that  Mr.  Ahearn  ever  did  a 
thing  to  equip  himself  with  the  information  neces- 
sary for  this  purpose.  Your  Excellency  asked  Mr. 
Littleton  (p.  218)  to  bring  out  the  system  by  which 
the  Borough  President  knew  the  condition  of  the 
streets  and  the  data  for  the  estimates.  Counsel 
remained  silent  and  never  did  produce  anything  of 
the  sort. 

Mr.  Ahearn  never  did  anything  whatever  to  ren- 
der more  eflflcient  the  system  of  inspection.     Mr. 
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Olney  told  the  Borough  President,  in  a  written  re- 
port in  October,  1906  (p.  230)  :  "The  Bureau  is 
much  in  need  of  a  more  efficient  system  of  inspec- 
tion." He  further  said  that  the  Borough  Presi- 
dent himself  made  all  appointments  and  assign- 
ments to  work  (p.  303).  Said  Mr.  Olney,  the  .Bor- 
ough President  never  asked  about  the  quality  of 
the  men  (p.  350).  Mr.  Olney  told  Mr.  Klein,  en- 
gineer for  the  Commissioner  of  Accounts,  that  fifty 
per  cent,  of  his  inspectors  were  incompetent,  but 
Mr.  Olney  would  not  admit  that  he  had  placed  the 
percentage  beyong  twenty-five.  He  found  this  out 
in  1905  and  it  interfered  greatly  with  his  adminis- 
tration, but  none  of  them  was  ever  discharged  (pp. 
34G-348). 

Mr.  Ahearn  never  made  any  attempt  whatever 
to  provide  a  system  of  inspection  of  street  defects. 
Mr.  Olney  said  that  there  was  no  inspection  at  all, 
except  on  the  complaints  of  citizens,  and  of  these 
there  were  many.  In  the  fall  of  1906  they  at- 
tempted to  inaugurate  a  system,  but  it  was  not  un- 
til this  investigation  was  on,  in  1907,  that  they  put 
on  any  number  of  inspectors  for  this  purpose. 

Mr.  Ahearn  required  that  notices  to  contractors 
under  contract  to  repair  streets  should  be  signed  by 
him  and  should  be  sent  from  his  own  office.  He 
therefore  should  have  known  that  no  notices  what- 
ever were  ever  sent  to  the  contractor  who  had  the 
annual  contract  to  repair  streets  out  of  mainte- 
nance (p.  382). 

Mr.  Ahearn  sat  in  the  Board  of  Estimate  and 
heard  the  debate  of  Mr.  Littleton  and  the  report  of 
Mr.  Tilson  in  opposition  to  his  restrictive  form  of 
specifications,  and  signed  the  report  which  delib- 
erately excluded  Trinidad  asphalt  as  then  supplied 
commercially,  and  therefore  must  have  known  that 
he  was  driving  out  of  business  the  Hastings  Com- 
pany, the  only  company  that  was  in  a  position  to 
bid  for  a  contract  to  repair  asphalt  block  streets 
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out  of  maintenance.  As  a  result  of  this,  280,000 
square  yards  of  such  streets  went  unrepaired  for 
over  a  year,  and  part  of  them  for  over  three  years 
(pp.  397,  403).  The  DeBerard  photographs  show 
that  these  streets  were  in  a  dangerous  and  fright- 
ful condition. 

Mr.  Ahearn  sits  in  the  Board  of  Estimate  and 
confers  ^^ith  his  colleagues,  and  must  have  known 
of  the  appropriations  for  the  construction  and 
maintenance  of  an  asphalt  repair  plant  in  the  Bor- 
ough of  Brooklyn.  There  is  none  in  Manhattan, 
and  there  has  been  no  attempt  to  procure  one,  so 
far  as  the  record  shows.  In  reference  to  such 
plant.  Engineer  Tilson  said: 

''Q.  It  gives,  in  a  certain  sense,  then,  a 
club  over  the  contractor?  A.  It  makes  it 
possible  to  get  the  work  done. 

Q.  It  enables  the  Borough  President  to 
take  advantage  of  that  clause  which  says 
that  he  will  step  in  and  do  the  work  if  the 
contractor  does  not?    A.  Yes"  (p.  1111). 

Perhaps  the  most  flagrant  instance  of  Mr. 
Ahearn's  personal  culpability  in  regard  to  the  high- 
ways was  his  treatment  of  the  fire-burns  following 
the  election  of  190G.  It  was  not  a  case  of  surprise 
or  want  of  experience.  He  had  been  all  through  it 
a  year  before.  He  and  the  Corporation  Counsel 
conducted  an  investigation,  in  which  two  volumes 
of  testimony  were  taken,  in  the  spring  or  summer 
of  1906,  to  determine  the  truth  or  falsitv  of  the  re- 
port  of  the  bureau  inspectors  of  fire-burns  in  the 
fall  of  1905.  Although  Olney  had  warned  him  as 
to  these  inspectors,  and  had  told  him  that  his  de- 
partment was  crippled  as  a  result  of  their  incom- 
petency, these  same  men  were  put  to  work,  after 
the  election  of  1906,  to  locate  and  measure  the  fire- 
burns.  Olney  said,  at  p.  231,  that  it  was  hard  to 
tell  a  fire-burn,  and  at  p.  345  that  it  was  easy  to 
tell  a  fire-burn.     Be  that  as  it  may,  Olney  said 
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that  the  fire-biinis  of  1000  were  "exiictly"  deter- 
mined  in  two  to  two  and  one-half  weeks  after  the 
election  (pp.  335,  345).     r]>\\av(ls  of  (;0,000  square 
yards  of  tire-bnrns  were  rejxirtcd.     Tlie  fl(dd  l)i)oks 
of  the  inspectors,  ottered  in  (M'idence,  show  in  some 
cases  that  the  insiiectors  located  and  measured  and 
recorded  four  hundred  different  luirns  in  a  single 
sixdu)ur  day  in  streets  widely  separated.     In  some 
of  the  blocks  the  alleged  burns  were  so  thick  that 
there  must   have  been  a  continuous  contlagration. 
These  fire-burns  were  reported,  according  to  Olney, 
about   the   I'Oth    to    the   25tli    of   November.     The 
weather  fur  I'cpairs  was  unexceptionable  until  the 
ITth  of  January,  as  shown  by  the  weather  rei>orts. 
Absolutely  nothing  seems  to  have  been  done  by  Mr. 
Aliearn,  either  to  reject  this  report  or  to  accept  it 
and  see  to  the  r<'storation  of  the  highways,  until, 
according  to  his  own  t(^stimony,  in  the  month  of 
January  following.     At  that  time  he  started  out 
three  men,  \\  hiuii  he  called  his  confidential  inspect- 
(»rs.     Jt  took  tlicni  three  months  to  bring  in  a  re- 
l)ort,  and  w  hen  il  cam(^  in  it  showed  just  what  any 
man  of  common  sense  would  have  known,  that  most 
of  the  tire-burns  had  been  obliterated,  and  that  the 
streets  were  so  covered  with  ice  and  snow  that  the.se 
three  men  were  oldiged  to  rely  on  the  statements  of 
policemen  and  shoi)keepers  in  the  vicinity  of  the 
alleged    tire-burns.     .Mr.     Ahearn    then    sent    for 
Messrs.  Olney  and  (Joodsell,  who  told  him  in  April 
just  \\hat  they  liad  told  him  in  November  before, 
that   their  report    was  accurate,  and  Mr.   Ahearn 
made  poor  (Joodsell   sit  down   and  sign   an   iron- 
( lad  affidavit  that  everything  was  all  right,  when 
(ioudsell  did  not  know  whether  it  was  or  not,  and 
then  Mr.  Ahearn  solemnly  accepts  the  November 
report  of  Olney  and  Goodsell  and  orders  the  re- 
]>airs  at  an  expense  to  the  City  of  New  York  of 
1144,000.      When   Olney  was  put  out  of  office,  in 
Mav,  J 007,  the  work  was  going  on.     The  city  paid 
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for  these  fictitious  fire-burns  at  the  rate  of  two  dol- 
lars and  upwards  per  scjuare  yard,  in  streets  cov- 
ered bv  maintenance,  and  the  contracting  com- 
panies in  the  streets  under  maintenance  thus  re- 
paired at  tlie  city's  expense  tliousands  of  ordinary 
wear  and  tear  lioles  which  they  liad  contracted  to 
repair  at  their  OAvn  expense.  It  needs  only  an  in- 
spection of  these  field  books  to  convince  the  ex- 
aminer that  they  must  have  been  filled  in  eitlier  as 
a  result  of  the  pure  imagination  of  the  inspector,  or 
copied  from  some  convenient  record,  such,  for  ex- 
ample, as  tliat  which  would  have  been  gladly  fur- 
nished by  the  j>aving  companies. 

Mr.  Ahearn  concedes  that  in  the  spring  of  1007, 
he  discovered  that  the  streets  were  in  very  bad 
condition,  and  ilial  iliev  had  gotten  awav  from 
Ills  department,  and  that  they  were  s(j  had  that 
he  removed,  on  that  account,  Messrs.  Dalton  and 
Olney.  He.  professes  lo  ihiiik  that  prior  to  that 
time  they  were  in  fair  condition.  ISut  what  is 
to  be  said  of  the  testimony  of  the  engineer  in 
cli.argc,  Mr.  Olncx'.  thai  the  strecis  al  the  time  he 
was  asked  to  resign  were  in  better  condition  than 
they  had  been  i  ]».  oOT)).  .Mi-.  ()lney  also  said  that 
the  storm  of  criticism  on  the  condition  of  the 
streets  was  justified   i  p.  -o2|. 

The  record  shows  that  31r.  Aheai-n  did  receive 
the  reports  of  the  Merchants'  Association  of  1004 
and  1005,  showing  in  detail  the  wretched  condi- 
tion of  many  of  the  streets.  It  appears  that  Mr. 
Ahearn  made  spasmodic  efforts  to  see  that  his  bu- 
reau should  do  better  work.  His  conceded  failure, 
however,  to  institute  an  adequate  system  of  in- 
spection of  street  surface  defects  is  proof  enough, 
in  and  of  itself,  ui)on  whit-li  to  base  the  claim  that 
the  Borough  President  made  no  etfective  etfort 
to  care  properly  for  the  highways  in  the  earlier 
years  of  his  administration. 

Mr.  Ahearn  admitted  that  he  was  {luinl)founde(l 
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when  he  discovered,  after  this  investigation  was  be- 
gun, and  at  the  time  of  the  removal  of  Dalton  and 
Olney,  that  there  was  no  record  kept  by  tlie  bnreau 
of  repairs  done  by  the  companies  from  lt)OG  to 
date,  and  further,  that  the  books  were  not  posted. 
Is  it  conceivable  that  a  borough  president  possess- 
ing even  ordinary  prudence  and  capacity  would  not 
have  known  this  before  a  date  in  1907  at  which 
time  the  Commissioners  of  Accounts  were  investi- 
gating his  office?  When  lie  was  stirred  up  by  the 
Merchants'  Association  in  1904,  and  again  in  1905, 
and  again  in  1900,  why  did  he  not  call  for  such 
a  record?  It  must  have  been  quite  as  indispens- 
able to  a  detcrnunation  l\v  him  as  to  tlie  conduct 
of  his  departmimt  then  as  it  was  in  1907.  As  the 
Borough  Presideut  himself  bases  his  deumnd  for 
reform  in  1907  on  tlie  failure  to  keep  such  records, 
can  he  complain  now  if  he  is  held  culpable  and 
grossly  negligent  for  not  having  inciuired  as  to 
these  records  iu  1901  and  1905?  Reform  in  1901 
and  1905  would  never  have  been  followed  by  this 
investigntion  and  these  charges. 

Contracisi  and  H peel fi cation fi. 

Reference  has  already  been  made  to  Mr.  Ahearn's 
personal  neglect,  amounting,  we  submit,  to  mis- 
condurt,  in  deliberateh'  entering  into  contracts  foi' 
asphalt  pavements  on  improper  stone  foundations, 
to  the  extent  of  twenty'  to  thirty  miles  a  .year,  after 
he  ha<l  been  warned  and  notified  by  his  own  en- 
gineer that  only  contracts  providing  for  concrete 
foundations  should  be  let,  and  that  thev  were 
'^cheaper  in  the  end." 

As  to  the  specifications,  ]Mr.  Ahearn  is,  we  sub- 
mit, grossly  culpable  for  obstinately  retaining  Sec- 
tion 61,  in  view  of  the  monopoly  that  it  concededly 
establishes.  Mr.  Ahearn  claims  that  at  the  out- 
set he  did  not  know  that  it  would  create  a  monop- 
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oly.  It  is  preposterous  for  him  to  say  this,  in  view 
of  the  fact  that  he  sat  in  the  Board  of  Estimate 
and  lieard  the  argument  of  his  eloquent  colleague, 
;^^r.  Littleton,  and  the  report  of  Engineer  Tilson, 
that  the  adoption  of  the  specifications  certainly 
would  create  a  monopoly  and  drive  from  competi- 
tion companies  using  good  asplialts.  ]\[r.  Ahearn 
admitted  that  he  had  no  knowledge  whatever  on  the 
suhject  of  the  specifications,  and  relied  on  his  en- 
gineers. He  not  only  refused  to  listen  to  Mr. 
Howard  and  ]\lr.  AMiinerv,  hut  when  his  col- 
leagues  in  the  Board  of  Estimate,  Mr.  Grout  and 
the  Mayor,  insisted  upon  a  report  from  Engineer 
Lewis,  with  a  view  of  adopting  uniform  specifica- 
tions for  all  the  boroughs,  3Ir.  Ahearn  either  never 
cared  enough  about  the  subject  to  see  what  the 
report  Avas,  or,  worse  still,  knowing  the  report, 
continued  his  obstinate  adhesion  to  Section  61. 
jNfr.  Lewis  reported  to  the  Mayor,  in  December, 
1904,  that  oil  asphalts,  when  properly  tested,  should 
not  be  excluded.  He  also  told  Your  Excellency, 
on  the  stand,  that  if  he  had  known  at  the  time  he 
signed  the  report  that  the  effect  would  be  to  limit 
competition,  he  would  not  have  joined  in  the  re- 
port. 

Mr.  Condit's  testimony  shows  that  the  average 
price  of  sheet  asphalt,  under  the  thirty-one  con- 
tracts let  in  1907  was  |1.()3.  In  Brooklyn,  it  is 
11.27. 

Repairs  and  Supplies. 

Mr.  Ahearn  testified  that  he  was  whollv  ignorant 
of  what  Avere  and  were  not  reasonable  charges  for 
supplies  and  repairs.  His  personal  signature, 
nevertheless,  appears  upon  thousands  of  vouchers 
certifving  to  the  reasonableness  of  these  charges. 
His  signature,  or  that  of  the  acting  Borough  Presi- 
dent, is  a  prerequisite  to  the  payment  of  the  city's 
money  in  discharge  of  this  class  of  indebtedness. 
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With  what  iiiihst  have  .seemed,  to  Your  Excellency 
almost  cynical  indilfereuce,  Mr.  Ahearn  stated,  over 
and  over  again  tliat  he  relied  upon  the  statements 
made  to  him  by  liis  subordinates  in  affixing  his 
signature.  It  is  ('(Uiceivable  that  this  course  would 
be  justifial)le  if  it  were  sliown  that,  in  the  selection 
of  his  subordinaies,  lie  had  observed  due  care  to 
obtain  the  most  skilled  and  couipetent  men  avail- 
able, aud  tliereaft(M"  had,  fi-om  time  to  time,  per- 
sonally examined  into  the  uiethods  of  issuing  or- 
ders, and  the  inspection  of  the  supplies  when  re- 
ceived or  the  work  A^  hen  performed,  ^^e  shall 
discuss  hereinafter  his  method  of  choosing  his  sub- 
ordinates. As  for  sitting  down  with  them,  from 
time  to  time,  and  painstakingly  i)ointing  cnit  the 
methods  to  1m'  ]>ursued,  there  is  not  the  slightest 
evidence  that  he  ever  attem])ted  such  a  thing.  If 
he  ha<l  done  so,  is  it  (•oncei\able  that  he  would 
never  have  heard  of  the  excessive  charges  of  the 
Metropolitnu  E(|uipuient  &  Sup]>ly  To.  '"until  the 
other  (l;iy"'  ;nid  during  (lie  taking  of  testimony  be- 
fore Your  Excellency?  Is  it  conceivable  that  he 
would  not  have  discovered  th(^  relations  that  ex- 
isted between  A\'alker  and  his  sons,  and  Boj^ce  and 
Tydiugs,  niid  the  mythical  Lynch?  Is  it  conceiva- 
1)le  that  he  would  never  have  heard  of  letters  from 
the  (\)m])troller  comjilaining  of  violations  of  §  419? 
Mr.  Ahearn  teslitied  that  complaints  from  citi- 
zens generally,  relating  to  the  condition  of  the 
highways,  c<miing  to  him  through  the  mails,  w^ere 
opened  by  his  secretary  and  given  to  him.  He  then 
made  the  amazing  statement  that  letters  from  the 
Comptrolle]',  containing  complaints  of  violations 
of  §  119,  were  opened  b}"  his  secretary,  but  never, 
in  all  the  four  years,  was  one  shown  to  him.  This 
secretary,  Downing,  Avho  was  daily  before  Your 
Excellency  throughout  this  investigation,  but  was 
not  called  to  the  stand,  was  said  to  have  sent  them 
directly  to  the  bureau  heads  affected.     Why  did 
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not  the  complaints  concerning  the  highways,  re- 
ceived in  precisely  the  same  manner,  go  directly  to 
the  head  of  the  Bnrean  of  Iliglnvays?  If  this  testi- 
mcmy  is  to  be  credited,  it  displays  an  amazing  lack 
of  grasp  by  the  Borongh  President  on  the  affairs 
of  his  own  central  office.  These  letters  from  the 
Comptroller  were  not,  in  every  case,  of  a  per- 
fnnctory  natnre  or  in  circular  style,  but  were 
specific  and  dealt  seriously  with  grave  charges. 
Some  of  tliem  l)ecame  embodied  in  a  report  to  the 
Commissioners  of  Accounts,  for  example,  those  re- 
lating to  the  Bay  ward  case,  where  the  repairs  were 
made  in  tlie  office  of  the  District  Attorney  on  suc- 
cessive open  orders.  And  yet,  as  we  understand  it, 
yiv.  Aliearn  says  that  he  never  heard  of  any  of 
these  letters  until  tliis  hearing  before  Your  Ex- 
ceHency. 

The  truth  is  that  Mv.  Aliearn  knew  that  he  had 
not  established  in  his  department,  or  through  his 
bureaus,  ade(juate  means  for  determining  the  rea- 
sonableness of  prices,  and  that  he  deliberately 
passed  on  the  woi-k  of  ins])ection  and  audit  to  the 
I'iiiaiicc  I)e])artm('nt.  Mi'.  Ahearn  said:  "I  could 
not  believe  a  mistake  coiiM  ]»ass  the  Finance  De- 
])artment  without  detection.''  In  the  first  place, 
Mr.  Ahearn  had  no  right  to  shirk  his  fair  share  of 
resp(msil)ility  in  this  way,  and  llien  again,  if  he 
did  rely  so  iniplicilly  on  the  Fnance  Department, 
whv  did  lie  not  interroiiate  his  secretary  who 
opened  his  mail,  or  the  bureau  chiefs,  as  to  the 
fate  of  these  vouchers  and  orders  when  they 
reached  the  l-'inance  Dei)artment.  The  ignorance 
that  he  claims  as  to  all  that  >\as  going  cm  is  in- 
consistent with  his  })rofessed  confidence  in  some- 
body else's  department  to  check  up  his  OAvn  work. 

When  Your  Excellency  considers  the  excessive 
prices  paid  favorite  political  contractors,  and  the 
waste  of  the  public   nionevs,   this   shillv-shallving 
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policy  of  the  Borou<2,li  President  becomes  most 
serious  misc(HulTict  in  ofticc 

Either  Mr.  Ahearn  kncNN  of  all  these  thiu<;s,  in 
N\liich  ('\(Mit  lie  should,  we  siilniiit,  be  i-emoved  for 
<^-ross  iiiiscoiiduct,  or  lie  did  not  ]':n(»\\'  Iheni,  in 
which  ('\(Mir  lie  should,  \\c  subiiiil,  he  removed  for 
••ross  n('jj,leil.  If  lie  had  made  liimself  only 
moderately  f.tmiliar  wilh  the  affairs  of  his  office 
and  <lie  mcfliods  of  his  subordinates,  he  wouhl  have 
seen  wliat  is  uo\\-  so  ob\ious  1o  him. 

It  will  be  conceded  that  llie  head  of  a  ,ii,reat  de- 
]»artmeut,  nnIHi  uianifold  duiies,  must  take  mnch 
for  uranled  and  si^ii  his  name  on  faith  luany  times, 
but  uiust  we  say  thai  lie  can  a]>i»oini  as  liis  snb- 
ordiuales  an  incompeleul  set  of  ])olitical  leaders, 
confessedly  witliout  sjiecial  (|ua]itications  for  their 
])]aces,  aud  I  hen  si(  haclc  idly  and  for  four  years 
I'ely  on  iheir  uusu]>]iin-led  siateuients  in  exi)end- 
iiiii;  the  city's  uuuiey? 

Or(/aiii.:(il ion   dinl  .[(■(■(jiiitliii(/. 

Mr.  Ahearn  testified  that  he  uiade  no  attempt  to 
reorganize  the  department  when  lie  assuuied  (►ffice, 
in  January,  1904.  He  took  things  as  he  foun<l 
them,  and  aduiits  that  he  made  no  effort  whatever 
to  simjdify  tlie  system  of  bookkeei)ing  and  copy- 
ing of  records.  Here  again  the  IJorongh  President 
shields  himself  behind  the  ])owers  of  the  Comptrol- 
ler as  to  accounting.  Assuming  that  it  is  tlie  dnty 
of  the  Comptroller  to  prescribe  the  form  of  ac- 
counts, this  does  not  relieve  the  Porongh  President 
of  responsibility  for  doing  properly  what  is  at- 
tempted to  be  done.  AVe  would  not  mention  this 
subject  if  the  Bor<nigh  l*resident  aud  his  counsel 
had  not  challengcMl  the  accuracy  of  the  report  of 
the  Commissictners  of  Accounts,  at  page  24,  in 
(daiming  that  the  records  of  the  Borough  I'resident 
were  worthless  so  far  as  they  attempt  to  show  the 
cost  of  maintenance  of  any  building  under  the  jur- 
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isdiction  of  the  Bureau  of  Tublie  Buildings  and 
Offices.  The  only  book  they  produced  was  a  book 
for  a  single  year,  an  examination  of  which  they 
claimed  would  show  a  complete  record  as  to  the 
cost  of  all  the  buildings  out  of  all  funds,  either 
corporate  stock,  revenue  bonds,  or  from  the  an- 
nual appropriation.  On  cross-examination,  it  was 
shown  that  the  book  \Nas  merely  a  history  of  cer- 
tain  stock  or  bond  issues  as  to  a  few  of  the  build- 
ings, and  that  eyen  this  history  was  incomplete. 
It  was  impossible  to  tell  from  the  book  what  a 
single  building  had  cost  the  City  of  New  York  for 
a  single  month  or  year  during  ^Nlr.  Ahearn's  ad- 
ministration. ^Ir.  Ahearn  admits  that  he  paid 
no  attention  whatever  to  this  sort  of  thing.  If 
Mr.  Ahearn  had  been  a  careful  and  solicitous  i^ublic 
official,  would  it  not  have  been  indispensable  for 
him,  in  preparing  and  making  his  argument  for  the 
budget  appropriations,  to  know  precisely  what 
was  the  annual  cost  of  maintaining  the  public 
buildings  in  his  care? 

Incontpetent  (iiid  Unfit  Appohit))ienl.s. 

Mr.  Ahearn  himself  testified,  with  evident  ina- 
bility to  appreciate  the  effect  of  what  he  Avas  say- 
ing, tliat  in  choosing  ^Ir.  Dalton  as  Commissioner 
of  Public  Works,  .Mr.  Scannell  as  Superintendent 
of  the  Bureau  of  I'ublic  Highways,  and  Messrs. 
Donahue,  Coggey  and  Boyhan  as  successive  Super- 
intendents of  Sewers,  that  these  men  were  all  dis- 
trict leaders  of  the  same  party  to  which  he  belonge<l, 
and  that  they  were  without  special  experience  or 
(jualification  f(U-  the  duties  which  they  were  to  be 
called  upon  to  perform;  that  they  were  "new  like 
myself,  and  had  to  hnirn."  Dalton  held  a  reallv 
great  office,  and  it  is  evident  from  a  reading  of 
the  charter  that  the  Conimissiouer  of  Puldic  Works 
is  intended  to  be  the  actual,  vital  head  of  all  the 
bureaus,   except    the   Bureau   of   Buildings.      The 
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answer  of  the  respondent  claims  that  the  Commis- 
sioner of  Public  Works  is  the  "immediate  and 
efficient  head"  (pp.  95,  96).  The  borough  presi- 
dent is  not  ()l)li!4e(l  by  the  Charter  to  name  a  com- 
missioner (^fr.  Aliearn  testified  that  the  Charter 
did  compel  him  to  name  a  commissioner)  ;  but  if  he 
does  appoint  a  commissioner,  he  must  at  least  give 
him  something  of  importance  to  do,  or,  in  this  case, 
be  chargeable  with  carrying  on  the  pay  rolls  a  dis- 
trict leader  for  purely  selfish  and  political  pur- 
poses. Col.  Thompson,  the  new  commissioner,  Mr. 
Ahearn  tells  us,  has  been  a  most  active  and  ener- 
getic head  of  all  the  bureaus  under  his  control. 
The  documentary  evidence  shows  that  Mr.  Ahearn 
stripped  Mv.  Dalton  of  all  responsibility  and  power, 
except  during  the  last  year  as  to  the  signing  of 
vouchers,  as  to  which  Mr.  Ahearn  desired  to  shield 
himself  from  responsibility  by  imposing  that  duty 
on  Mr.  Dalton. 

There  is  no  doubt  that  Mr.  Ahearn  ordered  Dal- 
ton to  keep  off  the  streets  and  to  stay  in  the  office. 
Mr.  Ahearn  is  grossly  culpable  for  permitting  the 
great  office  of  Commissioner  of  Public  Works  to 
be  administered  as  it  was  during  all  of  the  period 
from  1904  to  the  appointment  of  Col.  Thompson. 
Mr.  Ahearn  knew  perfectly  well  that  he  was  getting 
no  aid  whatever  from  Mr.  Dalton,  and  this  was  due 
to  one  of  two  things,  either  Mr.  Dalton  could  not 
aid  Mr.  Ahearn,  or  Mr.  Ahearn  would  not  let  Mr. 
Dalton  aid  him. 

As  to  Scannell,  it  does  not  appear  that  he  could 
even  be  entitled  to  be  called  a  figurehead.  It  was 
Ahearn  and  Olney  that  ran  the  Bureau  of  High- 
ways. Witness  the  spectacle  of  all  this  painstak- 
ing investigation  of  the  Bureau  of  Highways  of 
the  Borough  of  ]\lanhattan,  over  a  period  of  weeks 
before  the  chief  executive  of  the  State,  and  the 
Superintendent  of  Highways  himself  does  not  ap- 
pear once  in  Albany,  nor  is  a  single  reference  made 
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to  him  by  Mr.  Ahearn  or  his  counsel  as  a  means 
of  aid  or  information. 

As  to  the  line  of  Sewer  Commissioners,  particu- 
larly Boyhan,  the  climax,  the  picture  is  grotesque. 
Mr.  Ahearn  read  the  amusing  testimony  of  i\Ir. 
Boyhan  at  the  time  it  was  given,  and  told  Your 
Excellency  that  he  did  not  regard  that  as  justify- 
ing his  removal.  He  might  as  well  have  said  that 
he  did  not  care  if  his  Superintendent  of  Sewers 
were  unfit  for  the  place.  Mr.  Ahearn  seems  now  to 
claim  immunity  from  the  fact  that  Boyhan  has 
voluntarily,  within  a  few  weeks,  resigned  to  accept 
a  political  nomination. 

As  to  Walker,  is  it  conceivalde  that  a  borougli 
president,  fit  to  retain  the  office,  should  have  daily 
consultations,  face  to  face  with  him,  for  four  years, 
and  not  know  that  he  should  not  trust  him,  and 
that  he  should  not  take  his  certification  as  to  the 
reasonableness  of  the  l)ills  of  .Max  Cramer,  Boyce 
&  Lynch,  and  Thomas  Tydings? 

It  is  perfectly  obvious  that  llic  transfer  of 
Stewart,  an  engineer  in  llie  lligliways  Department, 
to  Walker's  place  is  merely  a  tem])()rary  expedient, 
and  there  is  no  donbt  lliat  Walker  hopes  to  re- 
turn to  the  department. 

TJie  Bureau  of  Encnmbrances. 

Mr.  Littleton,  in  demurring  to  the  charges,  de- 
clared that  the  charge  as  to  political  and  personal 
favoritism  in  conducting  the  Bureau  of  Encum- 
brances was  too  "trivial"  to  notice.  Mr.  Ahearn, 
in  his  answer,  intimates  that  the  Commissioner 
should  be  removed  (p.  126).  The  fact  is,  he  has 
not  removed  him,  and  the  excuse  that  he  is  pro- 
tected by  the  Civil  Service  Law  was  shown  to  be 
baseles.s.  Do  Mr.  Littleton  and  his  client  con- 
sider it  "trivial"  that  action  can  be  indefinitely 
postponed  in  this  bureau  by  the  interven- 
tion of  influential  persons,  and  that   the  initials 
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"T.  P.  S.,"  meaning  Timothy  P.  Sullivan,  or  "J. 
J.  M.,"  meaning  John  J.  Murphy,  ^^•hen  pencilled 
on  a  report  were  enough  to  cause  the  case  in  point 
to  be  dropped  by  the  bureau?  (pp.  2929-51,  2901- 
80,  2952-Cl,  Com.  of  Accts.,  S.  M.). 

The  Tcstinioiii/  of  WUVmnt  Daltoii. 

Save  in  a  few  minor  respects,  the  testimony  of 
William  Da  Hon,  taken  before  the  Commissioners 
of  Accounts,  stands  unchaUenged  and  undisputed. 
His  testimony  fixes,  beyoml  dispute,  upon  the  Bor- 
ough Pi'esident  the  personal  responsibility  for  most 
of  AN'hat  we  charge.  For  that  reason,  we  call  at- 
tention to  the  main  features  of  his  testimony  un- 
der  this   head.  ' 

(a)    Hif/hirdj/.'^. 

When  ^Ir.  Dalton  took  office,  it  is  evident  that 
he  assumed  that  he  A\(»uhl  have  something  to  do 
with  the  higiiways,  as  the  Charter  conferred  upon 
him  direct  supervision  over  them.  One  day,  shortly 
after  he  was  appointed,  he  was  sent  for  hx  Mr. 
Ahearn,  who  said  to  him  : 

"  'You  have  been  off  on  some  work  to- 
day? Yes.  \\e\\,  now,  you  don't  want  to 
go  out  on  this  work;  v<ui  want  to  stav  in  the 
office;  don't  bother  with  this  thing;  you 
stay  in  tlie  office;  let  somel)ody  else  attend 
to  tliat  business."  1  felt,  having  a  horse  and 
wagon  the  city  was  paying  for,  I  ought  to 
use  it;  I  ought  to  be  out;  I  told  him  that; 
I  said:  M  think,  as  Commissioner  of  Public 
AVorks,  I  ought  to  be  on  this  work.  Now, 
if  I  have  been  stepping  on  somebody's 
ground  and  hurting  somebody,  tell  me  and 
I  will  get  out  and  resign  from  the  depart- 
ment.' No,  no,  William,  there  is  nothing  like 
that;  you  stay  in  the  oftice  and  you  attend 
to  that  work.'  This  hap])ened,  I  think,  on 
two  or  three  occasions"  (p.  l^W^flj-^  R22  A 
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One  day,  ]Mr.  Dalton  linppeued  along  Broadway 
and  discoyered  that  tlic  concrete  was  not  of  suf- 
ficient thickness.  He  went  to  liis  oftice  and  ordered 
Olney  to  go  down  and  look  after  it : 

"That  afternoon  when  I  came  oyer,  I  men- 
tioned the  incident  to  the  President,  and 
he  said  to  me  then:  M  told  yon  before,  now, 
you  ought  to  stay  in  the  office  and  look  af- 
ter the  office  there;  stay  in  the  office  and 
look  after  your  office  work:  let  your  men 
look  after  that.'  I  said:  'A  boy  getting  |(>  a 
wevk  can  attend  to  my  office  work'  ''  (p. 
1070). 

Ordered  to  stay  in  his  office  and  attend  to  office 
duties,  jNIr.  Dalton  describes  his  office  duties: 

"(^.  And  those  oftice  duties,  you  say,  were 
restricted  to  the  transmission  of  papers? 

A.  Yes,  sir;  the  transmission  of  papers, 
there  was  (piite  a  nund)er  of  them,  and  quite 
a  lot  of  other  litth'  things  tliat  came  along, 
quite  a  number  of  letters  that  came  in  in  the 
ccMirse  of  a  day,  and  answering  those  let- 
ters, transmitting  tliem  to  different  ISureaus 
and  getting  answers,  and  lots  of  things" 
(p.  1080)." 

Mr.  Dalton  said  that,  although  the  President 
instructed  him  not  to  interest  himself  in  inspect- 
ing the  streets,  "1  do  not  know  of  any  inspections" 
by  the  President  himself  (p.  1083).  Mr.  Dalton's 
notion  of  the  way  to  enforce  the  maintenance  con- 
tracts is  illustrated  by  his  testimony  as  follows: 

''Q.  Is  an  asphalt  company  eyer  su])posed 
to  repair  a  street  until  it  receives  a  notice? 
A.  Yes,  sir. 

il.  Well,  I  mean  is  it  supposed  to  rejtair 
a  street  \yithout  receiving  a  notice?  A.  Yes, 
sir. 

Q.  In  what  case?  A.  In  all  cases  they 
are  supposed  to  keep  the  street  repairer]  at 
all  times  on  the  maintenance. 
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Q.  That  is  whoro  the  guarantee  of  main- 
tenance exists?  A.  Under  the  guarantee  of 
maintenance,  yes,   sir"    (p.   110<S). 

Such  notices  as  were  sent  to  the  companies  un- 
der these  contracts  were  signed  and  sent  by  the 
Borough  President  himself.  By  letter  of  March 
4,  1904,  addressed  to  the  Commissioner  of  Pub- 
lic Works,  the  Borough  President,  wrote: 

''Under  the  tenuis  of  the  contracts  with 
the  various  asphalt  companies,  it  is  neces- 
sary for  me  to  sign  all  notices  to  the  com- 
panies to  make  repairs  to  all  asphalt  pave- 
m(>nt  under  guarantee  of  maintenance.  You 
are  therefore  requested  to  transmit  to  this 
office  for  my  approvt^l  and  signature  all 
such  notices  to  these  companies"'  (pp.  1108, 
1109). 

Said  3Ir.  Dalton:  "Tiiey  are  never  issued  withcmt 
his  signatnre"   (p.  1109). 

"Tlie  Borough  l*resident  himself  person- 
all\'  goes  ovvv  the  list  of  streets  for  repav- 
ing,  and  strikes  olf  or  adds  to  the  list,  just 
as  he  wishes,  and  decides  on  the  kind  of 
pavement  to  be  used"   (p.  1114). 

As  to  the  system  of  insp(H-tion,  Mr.  Dalton  de- 
clared that  it  was  incomplete,  but  1  think  "the  new 
Commissioner  of  l*ublic  Works  will  have  more 
])ower  and  he  will  see  to  it'"  ( ]».  11-0). 

The  Borough  I'resiilent  himself,  in  all  cases,  ex- 
ci-cises  his  personal  discretion  in  the  letting  of  con- 
tracts for  any  kind  of  work  in  any  of  the  bureaus 
(p.  llL'l). 

As  to  the  corporation  permits  for  opening  the 
streets,  the  Borough  I'resident  took  away  from  the 
Commissioner  of  I'ublic  Works  all  power.  On  the 
4th  of  ]March,  1904,  he  wrote  the  Commissioner 
personally  as  follows: 

"Dear  Sir :  On  and  after  the  receipt  of 
this  letter  you  are  requested  to  transmit  to 
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this  office,  for  my  approval,  all  permits  to  be 
issued  to  all  (•or]>orations  for  removiiiG;  as- 
phalt pavement  on  streets  and  avenues,  for 
the  purpose  of  making  hose  connections  for 
gas,  electricity,  etc.,  or  constructing  sub- 
ways and  for  any  other  purposes"  (p.  1107). 

Not  content  with  this,  tlie  Borough  President 
followed  it  up  by  letter  six  days  later  taking  away 
all  iM)wer  over  all  permits  for  an  opening  for  a 
distance  of  greater  than  one  block : 

^*No  iiermit  shall  issue  in  surh  cases  as 
herein  si)ecified  unless  it  shall  have  the  ap- 
proval stated  thereon  of  the  l*resident  of 
the  Borough"   (p.  107(5). 

]Mi".  Dallon  said  he  had  no  authority  whatever 
over  Scanncll  and  Oluey,  or  "other  than  to  stay 
there  in  that  otlice  and  sign  all  these  letters  and 
])a];('rs  and  transmit  them  from  one  bureau  to  an- 
other, transmit  them  to  ^Ir.  Scannell;  1  know  of 
no  other"  (  p.  107JI). 

Olncy  and  Scanuell  reported  diret-fly  to  the  Bor- 
ough President  {])\).  l(M»(i,  1075).  The  J>orough 
President,  in  Dalton's  presence,  would  tell  Olney  to 
see  Scanuell  about  matters  (p.  10(57). 

The  Horough  President  alone  ai)pointed  the  cor- 
poration inspectors   (]»]►.  1105,  llOG). 

The  P»orough  Prcsid<'nt  alone  a])pointed  the 
laborers  from  the  Civil  Service  list  (]).  110(1). 

The  Jiorough  President  never  consulted  with  the 
Commissioner  about  any  of  the  matters  stated  in 
any  of  (he  letters  relating  to  permits,  notices,  etc. 
(p.  1113). 

The  Borough  President  himself  appointed  and 
transferred  every  cartman,  teamster,  laborer,  ram- 
mer and  paver.  "I  have  sometimes  signed  a  list  of 
appointments,  but  it  was  because  Downing,  the 
secretarv,  told  me  the  Borough  President  wanted 
it"  (p.  2828). 

Dalton  says  that  he  repeatedly  called  the  Bor- 
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ougli  President's  attenticni  to  the  need  of  more 
laborers  and  less  bosses  hi  making  the  repairs  to 
stone  pavements,  and  also  the  need  of  a  city  as- 
phalt repair  plant,  and  also  to  the  advisability  of 
having  the  Bureau  of  Highways  on  his  floor,  so  that 
he  L*(»uld  have  a  closer  supervision,  l»ut  no  action 
was  ever  taken  (pp.  1058,  10()(;,  11  IS,  1111)). 

Mr.  Dalton's  ]K(.siti(»n  is  that  he  was  deprived  of 
his  projicT-  functions  by  the  liorough  I'resident,  who 
faihMl  to  (^xei-cise  tliese  functions  himself,  ami  fur- 
ther, that  the  ''feverish  and  theatrical  activity  since 
the  recent  developments  of  the  investigatictn  proves 
>v'hat  can  be  accomplished  in  the  brief  s])ace  of  a 
f(nv  weeks  with  the  powers  and  financial  means 
which  have  at  all  times  been  at  his  command"  (pp. 
1048,  108:i,  111(1). 

[bj    A'(7>(//r.s'  and  ^Supplies. 

Ever  since  ]\Ir.  Ahearn  has  been  in  ofitice,  orders 
for  repairs  and  supplies  have  been  given  invariably 
to  those  that  the  President  himself  desired  to  have 
them.  Prior  to  jMarch  3,  IDOi;,  the  names  of  the 
recipients  of  the  or<lers  either  went  up  in  blank  oi- 
were  filled  in  by  the  bureau  heads,  after  consulta- 
tion with  the  ]^>rough  President  as  to  the  selection 
of  the  names.  ''The  bureau  heads  knew  who  the 
President  wanted  to  give  those  orders  to  for  sup- 
plies" (p.  1091).  On  March  H,  lltOO,  in  order  to 
make  his  control  over  this  more  perfect,  the  secre- 
tary of  the  Borough  President  addressed  a  letter 
to  William  Daltcm,  as  follows: 

"You  will  jdease  issue  instructions  to 
those  in  charge  of  the  various  Bureaus  un- 
der your  jurisdiction  that  future  orders  f(»r 
work  or  supplies  of  any  kind  shall  be  drawn 
with  the  space  for  the  name  of  the  person 
to  whom  it  is  issued  left  blank"  (p.  1081). 

Mr.  Dalton  naturally  disliked  to  do  this,  because 
he  had  to  sign  the  order  in  blank  and  had  no  voice 
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whatever  as  to  the  selection  of  the  recipient,  and 
yet  after  the  ord(^r  went  out,  it  would  appear  from 
the  face  of  it  that  he,  Dalton,  had  shared  in  the 
making  of  the  choic<\  Nevertheless,  the  Borough 
President  insisted  upon  it,  and  nnu'eover  insisted 
that  the  orders  sliouhl  he  physically  sent  out  from 
his  (tflice  (i».  lOST).  The  r(>snlt  was  that  the  Com- 
missioner ^^■as  jmt  in  the  jxisition  of  issuing  orders 
foi-  work  and  su]>]>]i('s  to  whom  he  knew  not.  nnlil 
after  the  work  liad  hcen  done  or  the  supplies  fur- 
uisiicd,  and  he  was  called  upon  to  sign  the  vouchci*. 
This  applied  to  all  the  orders  from  all  the  bureaus 
(](I*.    1090,  1091). 

Superintendent  Walker  consulted  directly  with 
ihc  P>orough  President.  Walker  told  Dalton  that 
the  l5orough  President  told  him  to  (p.  1090).  The 
bureau  heads  throughout  the  entire  administration 
went  directly  to  Alieai-n  for  instructions  as  to  su]>- 
])iies   ( ]).  10.")0  ). 

-Mr.  Dalton  furtiier  said,  as  to  these  orders,  that 
"not  a  (lolhir's  worth  of  discretion  of  any  kind  was 
left  with  me.  *  *^  *  jf  j  slnmld  be  Acting 
President  for  a  dav  or  two,  whv  Mr.  Downing  was 
the  President,  the  secretai-y,  (udeis  would  come  to 
me  just  as  though  1  was  an  otllce  boy"  ( ]).  1099). 

[<■)   ^Vcf/o»  7//.9. 

Dalton  swore  that  he  called  the  Borough  Presi- 
dent's attention  frequently  to  the  O'Brien-Kyder 
orders  (p.  1090),  and  the  Borough  President  said 
that  "the  matter  was  all  right  as  hmg  as  thev  were 
not  on  the  same  date  on  the  sanu'  work,  same  piece 
of  work.  (^.  He  said  it  Avas  all  right  as  long  as 
those  orders  were  not  issued  on  the  same  date  for 
the  same  piece  of  work,  is  that  it?  A.  Yes''  (p. 
1097). 

All  these  orders  A\ere  referred  to  the  Borough 
President  and  he  made  the  decision.  The  same  ap- 
plies to  the  Hickey  Contracting  Co.  orders,  and  the 


105 

so-called  emergency  work  by  the  Bureau  of  Sewers 
(pp.  1098-1101). 

(d)  Contracts  and  Specifications. 

Dalton  swore  that  the  Borough  President  told 
his  engineer  just  what  to  add  or  strike  out  from 
the  specitieations  (p.  1115),  and  tliat  the  Bor- 
ough President  exercised  his  personal  discretion  in 
letting  all  contracts  (p.  1121). 

(e)  Plumpers'  Trust  Fund. 

The  Borough  President  himself  ordered  the 
change  in  the  charging  of  pay  rolls  from  one  fund 
to  another,  and  the  Borough  President  personally 
passes  on  the  propriety  of  allowing  repayment  of 
the  excesses  to  the  depositors.  Nobody  else  in  the 
office  had  any  authority  or  discretion  in  that  mat- 
ter, not  even  the  bureau  heads  (pp.  1102,  1103). 

(f)  Appointments  and  Transfers. 

The  Commissioner  of  Public  Works  said  he  was 
supposed  to  be  the  executive  head  of  all  the  bur- 
eaus (p.  1061),  but  he  could  not  transfer  a  man 
from  one  room  to  another  without  consulting  the 
Borough  President  (p.  1065).  The  Borough  Presi- 
dent appointed  the  Assistant  Commissioner  of 
Public  Works  (p.  1061).     Dalton  said: 

"Nor  had  I,  since  I  have  been  in  the  De- 
partment, the  employment  or  the  discharge 
of  help,  any  one,  not  even  from  a  woman 
scrubbing  the  floor  up  to  the  highest  paid 
inspector  in  the  department,  no  control  at 
all"  (p.  1051). 

If  he  gave  orders  in  such  matters,  they  were  coun- 
termanded in  fifteen  minutes,  sometimes  (p.  1049). 
"Even  when  I  was  deputed  to  serve  as  acting  Bor- 
ough President  for  a  definite  period,  I  had  to  act 
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under  orders  from  his  secretary,  Downing"  (p. 
1079).  Dalton  had  no  power  to  make  a  change  in 
the  staff  of  his  own  office  (p.  1111). 

At  one  time,  a  man  named  Clifford  had  been 
transferred  from  the  Highway  Bureau  to  the  Sewer 
Bureau,  and  when  the  work  was  finished,  Dalton 
thought  he  ought  to  be  retransferred,  and  had  the 
hardihood  to  write  a  letter  directing  his  return  to 
the  bureau  to  which  he  belonged.  The  moment 
the  Borough  President  heard  about  it,  he  wrote 
Scannell  that  he  "desired  to  know  upon  whose  au- 
thority this  transfer  was  made,  and  directs  that 
Clifford  be  put  back  to  his  former  position  in  the 
Bureau  of  Sewers"  (pp.  1077,  1078). 

ig)   Vouchers.  '     I 

But  there  was  one  field  in  which  the  Borough 
President  gave  his  Commissioner  great  powers,  and 
that  was  in  the  signing  of  vouchers.  It  is  perfectly 
plain  that  when  the  Borough  President  began  to 
scent  danger  to  himself  from  the  waste  in  the  mat- 
ter of  repairs  and  supplies,  he  sought  to  evade  his 
own  responsibilities  and  impose  them  upon  poor 
Dalton.  Mr.  Ahearn  complained  on  the  witness 
stand  of  having  so  many  papers  to  sign,  and  ac- 
counted for  his  order  to  Dalton  to  sign  the  vouch- 
ers on  that  ground.  It  is  to  be  observed  that  he 
did  not  countermand  his  orders  of  1904  and  later, 
imposing  upon  himself  the  burden  of  signing  per- 
mits and  notices  to  the  paving  companies,  and  fill- 
ing in  the  names  of  the  recipients  of  his  favor  in 
the  field  of  work  and  supplies. 

Mr.  Dalton  exposed  the  hollowness  of  all  this  in 
his  impulsive  statement  that,  while  he  could  not 
transfer  a  man  from  one  room  to  another  in  his 
own  office,  yet  he  was  permitted  to  sign  all  these 
vouchers  for  large  amounts.  "No  sane  man  would 
think  the  President  would  allow  me  to  do  that  for 
two  years,  perhaps"  (p.  1065). 
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Dalton  worried  over  these  vouchers.  He  could 
not  understand  why  Mr.  Ahearn  should  insist  on 
his  signing  them  when  he,  Ahearn,  was  sitting  in 
his  own  oflQce  and  had  at  his  right  hand  Mr.  Davis, 
a  highl}'  salaried  auditor,  and  his  private  secretary, 
Downing,  in  order  to  assist  in  the  examination, 
while  he,  Dalton,  had  no  one,  and  had  to  sign  the 
vouchers  without  any  further  information  than 
was  afforded  by  the  certification  of  the  bureau 
head  (p.  1113).  Dalton  objected  to  this  over  and 
over  again,  but  Mr.  Ahearn  reassured  him  by  say- 
ing: "Now,  William,  that  is  all  right.  They  are 
gone  over  very  carefully  by  Mr.  Scannell  and  Mr. 
Walker"  (pp.  1063,  1074).  The  letter  directing 
Dalton  to  sign  all  vouchers  is  to  be  found  at  page 
2827. 

Mr.  Daltoivs  Removal,  and  the  Manner  of  It. 

Counsel  for  the  petitioners  have  had  no  greater 
surprise  in  this  investigation  than  the  failure  of 
Mr.  Ahearn  to  make  a  denial  of  the  testimony  of 
Dalton  as  to  the  final  conversations  between  them. 
We  think  we  are  quite  within  bounds  in  saying  that 
these  conversations  furnish  the  most  important 
piece  of  evidence  offered  in  the  investigation  as 
bearing  upon  Mr.  Ahearn's  conception  of  the  re- 
sponsibilities of  his  high  office,  and  the  imperative 
need  for  his  removal.  These  conversations  are  re- 
cited at  length  by  Mr.  Dalton,  and  repeated  sev- 
eral times  with  very  trifling  variations,  and  we  re- 
spectfully ask  that  they  be  read  with  care.  They 
appear  at  pages  1044-1047,  1081  and  1123  of  the 
Printed  Kecord.  He  told  Dalton  that  there  were 
no  charges  against  him,  "not  one  wrong  act,"  but 
he  said :  "William,  something  has  got  to  be  done  to 
save  me.  ♦  *  *  The  only  way  to  save  me  from 
being  removed  by  the  Governor  is  for  you  to  re- 
sign. *  *  *  This  won't  last  long.  We  want  to 
get  a  good  man  in  there — a  man  who  don't  belong 
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to  the  organization,  who  the  public  will  take  up 
and  the  newsjDapers  make  a  great  time,  and  say, 
^Vhearn  is  doing  tlie  proper  thing,'  and  after  a  little 
while  il  will  quiet  down  and  you  can  come  back 
again." 

Then  comes  the  most  amazing  thing  of  all,  and 
that  to  which  we  call  particular  attention,  Ahearn 
said  to  Dalton : 

"Supposing  that  something  was  put  in 
your  ivajj  which  would  make  up  for  at  least 
your  salary  and  more  than  your  salary  and 
you  had  nothing  to  do,  wouldn't  that  be  bet- 
ter for  you?''  "No,"  said  Dalton.  Then 
said  Ahearn :  "Now,  I  will  show  you  how  we 
can  help  you  out.  Here  is  supplies  given 
out  every  day,  and  here  is  one  hig  job;  here 
is  a  poor  fellow  and  I  am  very  sorry  to  say 
he  is  not  going  to  last  long,  and  you  can 
come  in  when  he  dies;  you  get  his  share  of 
the  profits  of  that  plumhing  business.'' 
"Who  is  that?"  said  Dalton.  Ahearn:  "Mr. 
Ryder,  who  is  to-day  very  ill,  if  not  dead. 
You  can  get  his  share"  (pp.  1040,  1123). 

Dalton  had  never  been  a  plumber. 

Mr.  Dalton  did  not  offer  himself  to  the  Commis- 
sioners of  Accounts  to  give  this  testimony.  He 
came  in  response  to  a  subpoena  (p.  1047),  and 
begged  for  the  privilege  of  delivering  his  testimony 
in  the  presence  of  the  President  of  the  Borough. 
He  demanded  that  no  contradiction  or  denial  of 
his  testimony  be  accepted  by  the  commission,  the 
press  or  the  public,  unless  made  under  legal  oath 
(pp.  1047,  1048,  1070,  1071).  "I  would  not  have 
come  here  without  a  subpoena"  (p.  1072). 

In  response  to  Mr.  Littleton's  suggestion  that  we 
could  not  use  Mr.  Dalton's  testimony  before  Your 
Excellency  unless  he  was  produced  for  cross-ex- 
amination, we  produced  INlr.  Dalton  twice  in  Al- 
banv.  Once  he  was  sent  awav  because  of  adiourn- 
ment.     On  his  return  the  second  time,  Mr.  Little- 
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ton,  after  consultation  with  his  client  and  associate 
counsel,  announced  that  he  did  not  care  to  cross- 
examine  him.  Even  after  Mr,  Ahearn  had  left  the 
stand  and  had  not  denied  under  oath  any  of  these 
statements  of  Mr.  Dalton,  counsel's  attention  was 
again  called  to  the  presence  of  Mr.  Dalton,  but  he 
failed  to  avail  himself  of  the  opportunity^  for  cross- 
examination. 

To  state  it  plainly : 

Mr.  Ahearn  deliberately  sought  to  save  his  own 
oflQcial  life  by  making  a  deal  with  Dalton,  his  fel- 
low district  leader,  the  terms  of  which  were  that 
Dalton  was  to  give  way  temporarily  to  make  room 
for  a  reformer  who  would  please  the  people  "until 
things  quieted  down,"  in  return  for  which  Ahearn 
was  to  pay  Dalton  out  of  the  city  treasury  by  giv- 
ing to  him,  who  had  never  been  a  plumber,  a 
plumber's  profits  on  all  the  department's  business 
done  under  open  order. 

If  this  is  not  misconduct  in  office  it  is  difficult  to 
say  what  it  is. 

The  Defenses  Generally  and  the  Law  Appli- 
cable Thereto. 

The  Highways. 

The  Borough  President's  answer  contains  the  al- 
legation that  he  has  jurisdiction  and  control  over 
the  restoration  of  pavements  removed  for  any  cause 
(pp.  91-92)  ;  he  points  out,  at  p.  94,  that  no  re- 
moval of  pavements  for  any  purpose  whatever  may 
be  made  without  his  permit. 

Mr.  Ahearn  sought  escape  for  the  wretched  con- 
dition of  many  streets  on  the  plea  that  they  had 
been  opened  and  kept  open  by  the  Department  of 
Water  Supply,  Gas  and  Electricity,  and  that  other 
streets  were  under  the  jurisdiction  of  the  Park 
Department,  and  that  in  other  sections  the  Rapid 
Transit  Commissioners  were  to  blame.  The  testi- 
mony shows  that  the  Borough  President  assumed 
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the  responsibility,  whether  it  was  rightfully  his  or 
not,  for  some  of  the  so-called  "Park"  streets.  This 
will  be  seen  upon  an  examination  of  the  list  of 
streets  prepared  in  February,  1907  (Ex.  2).  It 
will  be  observed  also  that  in  the  same  list  he  as- 
sumes jurisdiction  over  so-called  "Rapid  Transit" 
streets;  for  example.  Long  Acre  Square,  where  the 
Degnon  Co.  had  the  contract  (p.  195). 

Engineer  Olney  testified  that  the  Borough  Presi- 
dent "had  the  right"  to  make  repairs  due  to  open- 
ings by  the  Department  of  Water  Supply,  Gas  and 
Electricity  and  charge  the  expense  to  the  other  de- 
partment (p.  213).  Under  pressure,  he  partially 
retracted  this  (p.  214).  But  the  fact  remains  that 
in  the  spring  of  1905  the  Borough  President  called 
a  conference  of  his  subordinates  and  insisted  that 
the  trenches  opened  by  the  Department  of  Water 
Supply  should  be  filled  and  the  pavements  restored 
and  assured  his  subordinates  that  he  would  get  the 
money  if  this  was  done  (p.  214).  At  this  time  the 
Borough  President  himself  declared  the  streets 
were  "in  such  an  intolerable  condition"  that  he 
would  end  the  conflict  with  the  Water  Department 
and  get  the  money  from  the  Comptroller.  Mr.  Ol- 
ney declared  that  since  that  time  the  Water  Depart- 
ment had  asked  for  permits  for  the  opening  of 
streets  for  departmental  purposes  and  that  there 
had  been  no  trouble  over  the  conflict  with  the  De- 
partment of  Water  Supply,  Gas  and  Electricity, 
except  in  the  single  case  of  the  high-pressure  mains 
which  were  for  a  time  left  unrestored  owing  to  the 
delay  in  making  final  tests.  It  should  be  observed 
that  these  mains  were  laid  within  a  very  narrow 
district,  south  of  Twenty-third  vStreet  and  west  of 
the  Bowery  and  north  of  Waverley  place.  It  is  ap- 
parent, therefore,  that  since  the  spring  of  1905  the 
delay  in  the  restoration  of  street  surfaces  and  the 
atrocious  condition  of  the  highways  in  many  sec- 
tions of  the  city  cannot  be  laid  to  the  door  of  this 
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department.  This  would  seem  to  end  the  defense 
of  the  conflict  witli  the  Water  Department  (pp. 
326-328). 

So  far  as  the  Eapid  Transit  Commission  is  con- 
cerned, Section  24  of  the  Rapid  Transit  Act  is  ap- 
plicable.    It  provides  as  follows : 

"In  all  cases  the  surfaces  of  said  streets 
"around  such  foundations,  piers  and  col- 
"umns  shall  be  restored  to  the  condition  in 
"which  thej  were  before  such  excavations 
"were  made,  as  soon  as  they  may  be,  and 
''under  the  direction  of  the  proper  local 
"authorities.'' 

In  the  case  of  People  ex  rel.  Suhway  Co.  v.  Mon- 
roe (85  A.  D.,  542),  at  pp.  547-548,  the  Court  in 
^he  First  Department  said: 

"Without  definitely  deciding  the  question, 
which,  as  has  been  stated,  is  not  presented, 
it  would  seem  that  the  President  of  the  Bor- 
ough is  responsible  for  the  condition  of  the 
surface  of  the  streets  and  it  is  his  duty  to 
maintain  the  same  in  a  safe  condition  for 
public  travel.  It  is  his  duty  therefore  and 
not  the  duty  of  the  Commissioner  ( speaking 
of  the  Commissioner  of  Gas,  Water  and  Elec- 
tricity) to  see  that  excavations  are  prop- 
erly guarded  and  that  the  trenches  are 
properly  refilled,  and  that  the  pavement  is 
properly  relaid." 

It  is  true  that  this  case  related  to  openings  made 
by  public  service  corporations,  but  there  is  no  rea- 
son apparent  to  our  minds  why  the  same  rules 
should  not  apply  to  openings  made  by  the  depart- 
ment itself — for  example,  for  the  purpose  of  laying 
a  water  main. 

The  Plumbers^  Trust  Fund. 

The  Borough  President  in  his  answer  sets  forth 
the  ordinance  of  1880  creating  this  fund  and  claims 
the  sanction  of  the  Finance  Department  for  the 
payments  that  he  has  made  out  of  it.     When  on 
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the  stand  he  said  that  some  one  had  told  him  re- 
cently that  his  payments  were  illegal. 

The  claim  was  made  at  the  trial,  and  doubtless 
will  be  renewed,  that  Borough  President  Ahearn 
has  followed  a  practice  that  has  prevailed  for 
many  vears  and  during  the  administration  of  his 
predecessors  in  office;  in  other  words,  the  Borough 
President  pleads  prescription  for  violation  of  law. 
So  far  as  the  reliance  on  the  Finance  Department 
is  concerned,  the  ordinance  itself  provides  that  the 
Finance  Department  shall  audit  and  allow  the 
charges  against  this  fund  only  on  the  certificate  of 
the  Commissioner  (now  the  Borough  President) 
that  the  funds  had  been  necessarily  expended  for 
repaving  done  pursuant  to  ordinance,  that  is, 
restoration  of  cuts  (p.  118).  So  far  as  the  excuse 
that,  inasmuch  as  his  predecessors  had  violated 
the  law,  so  may  he  also,  we  think  we  do  not  need 
to  discuss  the  question.  The  fact  is  that  the  Bor- 
ough President  has  converted  this  fund,  not  to  his 
own  use,  it  is  true,  except  indirectly  in  the  sense 
that  it  has  enabled  him  to  swell  his  payrolls  and 
to  increase  his  patronage,  but  he  has  put  it  out  of 
his  power  to  restore  to  the  depositors  the  excess 
that  is  rightfully  theirs;  in  other  words,  it  is  a  plain 
and  flagrant  abuse  of  a  trust  imposed  upon  him 
by  law.  Is  there  any  difference  whatever  between 
his  violation  of  this '  trust  and  the  violation  by 
bank  officials  of  the  trust  reposed  in  them  by  bank 
depositors,  when  they  make  unsafe  and  discredit- 
able loans? 

That  it  is  the  sworn  duty  of  a  public  officer  to 
apply  money  to  the  purposes  specified  by  law  may 
be  seen  by  reference  to  the  following  cases: 

People    V.    Gillespie    (47    111.    App., 

522). 
Ealer  v.   Millspaiigh    (32   La.   Ann., 

901). 
The  Mayor  v.  Ivison  (29  N.  J.  L.,  65). 
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See  also  opinion  of  Corporation  Counsel  Pendle- 
ton, filed  November  9,  1907,  relating  to  this  very 
subject  of  the  ]>luuibers'  fund. 

-l.S-  fo    ]'i()l(lli()lis  of  Sect  ion    'jlU. 

A^'e  do  not  ask  for  \\w  removal  of  this  officer  for 
cases  of  viohition  of  this  section  where  there  has 
been  a  real  cmeriicncy  or  anythiuii  approaching  to 
a  real  cmci-geiicv  or  wlierc  there  is  any  doubt  as  to 
whether  there  was  or  was  not  an  emergency.  We 
submit,  however,  that  this  record  demonstrates 
that  the  P»( trough  President  and  his  subordinates 
deliberately  and  repeatedly  violated  the  section 
without  excuse. 

A  significant  bit  of  testimony,  illustrating  the 
attitude  of  the  Porough  President  himself  upon 
this  subject  is  sli:>\\n  in  the  uncontradicted  testi- 
mony of  Mr.  Dalton  that  .Mr.  Ahearn  said  to  him, 
there  is  no  violaliim  of  the  section  unless  you  give 
the  successix'e  ordei-s  on  tiie  same  day  for  the  same 
piece  of  work   (p.  1097  of  the  Printed  Record). 

The  attitude  of  \W  Courts  on  this  subject  is  well 
exemi>litied  in  the  case  of  FJlls  v.  The  Mtif/oi'  (1 
Daly,  lOlM.  In  that  <ase  the  Street  C(mimissioner 
told  the  plaintiff  to  put  u])  a  retaining  wall  for  the 
purpose  of  sui>i)orting  the  earth  which  the  plain- 
tiff had  been  placing  upon  the  street  in  Imildiug  a 
highway.  The  wall  was  put  up  at  intervals  along 
the  street.  Plaintiff's  counsel  contended  that  as 
the  wall  was  built  in  fonr  detached  pieces  it  should 
be  considered  as  four  separate  and  distinct  em- 
plo3^ments,  each  under  two  hundred  and  fifty  dol- 
lars.    The  Court  held  that  to  take  this  view 

"would  be  to  declare  in  effect  that  a  posi- 
tive prohibition  in  the  charter  might  be 
evaded  and  nullified  by  a  plan  so  simple 
that  it  could  scarcely  be  considered  as  aris- 
ini>"  to  the  dignitv  of  a  trick;  as  I  can  hardly 
imagine  any  work, required  by  the  corpora- 
tion to  be  done  that  could  not  thus  be  di- 
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make  the  expense  of  doing  each  part  come 
within  the  prohil)ition.  The  plaintiff's  con- 
tract, even,  would  have  heen  unnecessary, 
and  indeed  the  entire  streets  of  the  city 
mi<;ht  be  i)aved  by  a  Street  rommissicmer 
without  contract  and  without  snbjectin<^  the 
work  to  i)ublic  ccmipetition,  if  such  a 
palpable  violation  of  the  law  as  is  shown  in 
the  present  case  should  be  allowed  to  pre- 
van. 

In  W'dJton  V.  Tin  Miiijoi-  (20  A.  1).,  Till,  it  ap- 
peared that  Ihc  ]ilaintitt'  sold  and  delivered  butter 
to  the  I)ei)artmeiit  of  Cliarities  between  January 
and  April,  ISUO.  to  the  value  of  |4,2Sfi.  The  but- 
ter was  delivered  in  lots,  at  several  different  dates, 
upon  separate  orders  no  one  of  which  exceeded 
.|50{).  There  was  in)  cimii-acl  exce})t  that  arisini;- 
on  deliveiy  of  tlie  order.  The  cily's  counsel  ad- 
mitted thai  the  purchases  wei-e  jii-operly  certified 
by  the  Commissioi'ei-  of  ('luiriiies  lo  the  Finance 
Deiiartiiient,  and  a  verdict  was  directed  for  the 
plaintiff.  Judiinient  was  revers.'d ;  Judiie  Iniira- 
ham  saying : 

''There  was  no  e\idence  ott'ered  by  the 
])laintiff  as  to  any  particulai-  necessity  for 
furnishing-  these  supplies  at  ;iny  ])articular 
time;  nor  did  if  (ipixar  I  ha  I  II  "v/x  not 
kiioini  icIk'ii  ilic  //rx/  ordi  r  inis  t/ircii  llidl 
I  t]ic  citji   iroiild   i-((ii(ir('   for   the   use   of   the 

'  iinudfcx     of     the     puhJic     iiistitiii  ions     the 

<nnoi(iil  of  butter  ordered  duriiif/  the  niontlis 
of  January,  February,  ]March  and  April,  or 
that  any  necessity  existed  for  such  splitting 
up  in  separate  amounts  the  purchase  of 
those  supidies  of  butter  for  the  instituti(»ns 
during  the  months  mentioned  "  *  *  If 
the  plaintiff's  contention  is  right  every 
article  of  supplies  needed  l»y  all  These  in- 
stitutions could  have  been  ordered  by  the 
Commissioner  at  such  prices  as  he  pleased, 
upon    such    terms   as   he    pleased,    of    such 

<iiinlitA^    n«    liP    nlpjispfl     witlumf    Pi^imiptitioii 
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in  violation  of  the  Consolidation  Act,  merely 
by  placino-  the  articles  needed  in  several  or- 
ders, seeing  to  it  that  no  one  order  exceed 
one  thonsand  dollars." 

As  illustrating  the  strictness  of  the  Courts  in 
dealing  with  this  section,  reference  may  be  had  to 
the  case  of  tlie  North  River  Elcciric  Co.  v.  The  City 
of  Xnr  Yoik  (48  App.  Div.,  14).  In  that  case  it 
ai)i>ear<'d  tliat  the  City  of  New  Yorlc  would  have 
been  left  in  darkness  if  the  Commissioner  had  not 
made  a  verbal  contract  with  the  company  to  fur- 
nish liglitiiig.  The  lighting  was  furnished  and 
payment  therefor  refused  on  the  basis  of  Section 
419,  and  in  a  suit  for  recovery  the  plaintiff  was 
successful,  l)ut  even  in  that  case  there  was  a  strong 
dissenting  oi)ini()n.  This  case  would  seem  to  es- 
tablish tliat  an  emergency  is  not  a  trivial  thing 
easily  crealed.  See  also  K<(iiic  v.  City  of  New 
York  {^>^  App.  Div.,  542). 

l/xthUUy  for  the  Acts  of  His  Subordinates. 

^Iv.  Alicni'ii's  main  defense  to  all  these  charges 
is  that  he  ^^•as  chM-ted  ami  re-elected  by  the  people 
of  the  Borough;  that  he  went  to  his  office  every 
day;  that  he  toolc  no  vacation,  and  that  he  relied 
on  his  subordinates,  and  that  if  anything  went 
wrong  it  was  their  fault  and  not  his. 

We  have  already  at  c(msiderable  length  pointed 
out  the  (puility  of  the  men  that  he  appointed.  Per- 
haps witli  tlic  single  exception  of  Mv.  Looniis  every 
one  of  them  was  unfit;  even  Mr.  Loomis  showed  on 
the  stand  that  he  was  out  of  touch  with  the  affairs 
of  his  bureau  and  Avas  in  turn  relying  on  Mr. 
Klein.  Mr.  Ahearn  was  untrammeled  in  the  selec- 
tion of  his  bureau  heads  and  their  sul)ordinates. 
No  one  else  appointed  anybody  or  made  a  transfer 
of  anybody.  He  alone  even  made  tlie  selections 
from   the  civil  service   list.     It  does  not  appear 
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that  he  ever  removed  any  cue  until  May,  1907,  fol- 
lowino-  upon  the  heels  of  this  investigation.  He 
appointed  as  the  Coniniissiouer  of  Public  AVorks 
a  nian  to  wlioni  he  said:  "We  were  district  leaders 
together"  (p.  104(J),  and  then  proceeded  to  di- 
vest him  of  every  semblance  of  real  authority. 

The  Court  of  Ajipeals  of  this  vState  has  held,  in 
People  ex  rel.  (Unnpbell  vs.  Camphell  (82  N.  Y., 
247,  at  p.  253),  that  where  a  public  officer  is 

"sole  master  within  the  range  of  his  appro- 
priate duties  and  selects  and  appoints  his 
assistants,  he  may  justly  be  held  responsible 
for  their  inefficiency  or  incapacity,  because 
he  ai)i)ointe(l  them  and  is  responsible  for 
their  skill  and  tidelitv." 

In  Jxiclniiond  v.  Lout/  [17  (Iratt.  (Va.),  375]  the 
Court  held  that  a  public  oiticer  was  responsible  for 
failure  to  exercise  proper  and  reasonable  care  in  the 
choice  of  his  subordinates,  or  for  not  properly 
superintending  them  in  the  discharge  of  their  al- 
lotted duties. 

In  1895,  dames  R.  Sheltield  and  the  other  mem- 
bers composing  the  Board  of  Fire  Commissioners 
discharged  one  Seery  from  the  position  of  inspector 
of  combustibles  in  the  Fire  Department  of  the  City 
of  New  York.  Certiorari  issued  and  the  xVppellate 
Division  dismissed  the  writ  and  affirmed  the  action 
(d'  the  I'oard.  After  pointing  out  that  Mr.  Seery 
was  duly  informed  of  the  cause  of  his  removal  and 
afforded  a  proper  oi)i)ortunity  for  explanation, 
Judge  Barrett,  writing  for  the  Court,  goes  on  to 
sav: 

"The  question  therefore  is  whether  the 
cause  assigned  was  substantial.  *  *  *  He 
Avas  given  the  control  and  directi(»n  of  all  the 
clerks  and  other  employees  assigned  to  his 
Bureau.  *  *  *  iw^^  duties  were  then  of 
an  exceedingly  important  character.  The 
charge  against  him  (Mr.  Seery)  was  that  he 
issued  permits  for  the  sale  of  fireworks  in 
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violation  of  the  rule.s  of  the  Board.  *  *  * 
It  is  unquestioned  that  these  rules  were  re- 
]>eatedly  violated  and  the  relator  defends 
liiniself  mainly  upon  the  pica  that  he  was 
not  nsponHihtc  for  such  violations,  for  tlic 
rcd.son  tluii  Itc  iiinirkihJji  acted  upon  reports 
of  siirrcj/ors  who  were  appointed  and  re- 
moved bv  the  Commissioners  themselves  and 
not  by  him.  '•■  *  *  ^Ir.  Seery  was  held, 
responsible  for  his  own  nejiliiience,  not  that 
of  the  surveyors.  Mis  iic!/H(/cnce  consisted 
in  acccpHii;/  from  those  snrcei/ors  reports  of 
tJie  most  incafire  and  insufficient  character. 
*  *  *  He  ]'(^peatedly  allowed  permits  to 
be  issued  upon  icjiorts  which  contained  no 
special  information  u])on  this  head.  *  *  * 
He  A>as  directly  resi)onsible  for  the  conduct 
of  his  Bureau  and  yet  lie  acted  as  thoui;h 
his  function  in  llic  matters  in  question  was 
]>urely  formal.  He  seems  to  think  that  his 
responsit)iHtji  inis  confined  to  t1\e  accept- 
(NK-c,  n-ithont  (/iK'slioii ,  of  the  siirrei/ors' 
conclusions,  'i'lic  least  dilif/cnce  must  lia\"e 
obviated   th<'  difticulty." 

This  case  >\as  attirmcd  by  ilic  Court  of  Appeals 
(ill  ir);>  X.  v.,  (>S5  )  on  the  opinion  of  Jndye  Bar- 
rett. 

The  opinion  reads  aimosl  as  if  I  he  Court  were 
d(Niliu,ii'  Willi  the  case  of  John  V.  Ahearn  instead 
of  i*eter  Seei-y.  In  readini>-  it  we  are  reminded  ])ar- 
ticularly  of  Mr.  Ahearirs  reliance  in  sioniug 
vouchers  on  (he  certiiicaies  of  rlios<>  below  him,  and 
of  his  accept iuj;  the  tire-burn  inspection  reports  in 
1 !)()('). 

Ill  1S<I4,  the  (lorernor  of  the  Stale  of  Michifjan 
i-emoved  from  ofHce  the  Secretary  of  State,  the 
State  Treasurer  and  the  Commissioner  of  the  State 
Land  Ohice,  on  the  lironnd  that  they  were  uuilty 
of  "i-oss  neiiiect  of  dntv  in  certifvinii  as  coitccI  a 
tabulated  statement  prepared  l)i/  their  cUrhs,  to 
whom  the  returns  of  election  were  turned  over,  pur- 
porting to  show   the  number  of  votes  east  for  and 
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against  a  constitutional  amendmont  without  com- 
paring' or  (examining  the  returns  from  any  count}^  or 
comparing  them  with  said  tabulated  statement  and 
in  reliance  sol  el  1/  upon  the  statements  of  said  clerJxS 
that  said  tabular  statement  was  correct.  The  Su- 
preiiK^  Court  of  the  vState  held  (99  Mich.,  358), 
first,  that  a  public  office  cannot  be  called  "Prop- 
ertT"  witliiu  the  meaning  of  the  constitution;  then, 
that  the  re(iuirement  that  a  removal  cannot  be  made 
except  upon  cause  sliown  and  upon  notice  of  specific 
charges  and  after  a  hearing  in  its  nature  judicial 
does  not  militate  against  this  doctrine;  and,  finally, 
tlie  Court  talvcs  up  the  defense  that  the  charges 
were  insufficient  because  the  act  was  not  alleged 
to  liave  been  intentional  and  because  it  was  not 
gross  neglect  to  ])ermit  an  erroneous  canvass  by 
clerks.     The  (V)urt  states: 

'^Section  207  requires  an  examination  by 
the  Board  of  the  several  statements  of  the 
votes  and  that  they  nmke  a  statement  of  the 
whole  number  of  votes  cast  for  each  office, 
while  section  209  nmkes  it  their  duty  to  cer- 
tify such  statement  to  be  correct.  A  mere 
failure  to  certify  could  be  called  'neglect'; 
what  shall  be  said  of  it  when  the  certificate 
is  made  ivliJioitl  Liioir/cdf/c  of.  or  (iiii/  af- 
tempt  to  (iscerlaiii,  the  facts.  *  *  *  * 
AVhile  there  is  an  inclination  upon  the  part 
of  the  average  American  to  accept  good  in- 
tentions as  an  excuse  for  mistakes,  it  is  not 
for  the  general  public  good  that  responsi- 
ble public  offices  shall  be  confided  to,  or  re- 
main in  the  custody  of,  those  whose  duties 
and  responsibilities  rest  so  lightly  upon  them 
as  to  permit  the  public  interests  to  be  injured 
or  endangered  through  neglect;  and  when 
such  neglect,  from  the  gravity  of  the  case,  or 
the  frequency  of  the  instances,  becomes  so 
serious  in  its  character  as  to  endanger  or 
threaten  the  public  welfare,  it  is  gross,  with- 
in the  meaning  of  the  law,  and  justifies  the 
interference  of  the  executive,  upon  whom  is 
placed,  by  this  amendment,  the  responsibili- 
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ty  of  keeping  the  affairs  of  State  in  a  proper 
condition.  We  cannot  think  that  the  term 
^gross  neglect'  means  only  intentional  official 
Avrongdoing.  Such  acts  would  hardly  be  de- 
scribed by  the  word  'neglect.'  It  is  said  that 
this  section  coupdcs  (/real  /loirrr  to  ilic  (lor- 
cntor.  This  is  true;  hut  the  fforcnior.shi/) 
is-  (III  c.nilfcd  office, — one  which  ought  to  car- 
ry with  it  a  presumption  of  integrity  of  char- 
acter and  l)rea<lth  of  mind  connuensurate  to 
its  importance,  it  \\()uhl  be  a  sad  commen- 
tary upon  free  goverinnent  if  it  were  other- 
wise. But  the  poircrs  of  the  (iorenior  are 
curefuUy  restricte<J,  a  ml  there  is  no  oeca.sion 
to  iiiir.siie  the  iUihsire  phantoms  of  possihili- 
tif.  AVh(Mi  abuses  arise,  they  will  doubtless 
be  speedily  and  effect ively  met."" 

Acts  (Mjuivalent  to  Mr.  Ahearn"s  in  not  nmkiug 
propel-  iuvestigat  idu  before  signing  the  vouchers 
have  been  detined  l>y  the  courts  of  Ohio  as  mis- 
feasance in  office.  In  Colbnrn  r.  Frank  \euf(irlh 
(Ohio   IM-obate,   1SS).>1S1H>,  L»4),  the  (N)urt  said: 

''^Vhere  it  was  tlie  duty  of  an  officer,  as 
a  member  of  a  public  board,  to  approve  any 
lawful  bills,  and  in  the  perforuumce  of  that 
duty  he  should  approve  a  bill  Avhich,  by  the 
exercise  of  ordinary  care  and  diligence,  he 
would  have  discovered  when  presented,  not 
to  be  a  proper  bill,  he  would  be  guilty  of  mis- 
feasance in -office."' 

In  that  case  one  of  the  charges  against  the  de- 
fendant was  that  he  had  certified  to  bills  in  the 
purchase  of  materials  and  in  the  employment  of 
labor,  at  extravagant  prices  and  in  excess  of  the 
fair  value  and  customary  rate  at  which  they  could 
have  been  purchased  and  employed. 

Issuing  false  certificates  is  an  act  authorizing  the 
dismissal  of  an  official  {.li  A.  d-  E.  Ene.  of  Lair. 
////T).  (Ujnnnona-ealtJi  v.  (lianihers{lJ.J.  Marsli, 
Ky.,  WO),  t^itutc  V.  Leaeh  {HO  Me.,  58).  See  also, 
Yayi  ^cJmick  v.  Sigel  (9  Daly,  383),  where  a  regis- 
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trar  of  deeds  in  New  York  was  held  for  neglect  in 
office  for  an  error  in  certiticatiou,  although  the  error 
was  made  by  his  clerk. 

So  far  as  the  good  intentions  of  ]Mr.  Aliearn  go, 
thcY  alone  will  not  excnse  him. 

"Miscondnct,  wilful  maladministration 
or  hreacli  of  good  behavior,  in  office,  do  not 
necessarily  imply  corrnption  or  criminal  in- 
tention. The  official  doing  of  a  wrongfnl  act, 
or  the  official  neglect  to  do  an  act  which 
onght  to  have  been  done,  will  constitnte  the 
otfense,  althongh  there  was  no  corrupt  or 
malicions  motive.*'  {Mccliem's  Puhliv  Of- 
fices ) . 

In  New  York,  the  Court  of  Appeals,  in  People  ex 
rcL  The  Boar<]  of  Police  (G9  N.  Y.,  408)  sustained 
the  removal  of  a  superintendent  of  police,  saying: 

''A  person  may  Imve  good  character,  ex- 
cellent habits,  good  intentions,  sufficient  gen- 
eral intelligence,  and  even  in  many  respects 
be  a  good  officer,  and  yet  not  be  adapted  to 
the  proper  discharge  of  the  important  duties 
of  superintendent  of  police." 

"An  officer  may  undoubtedly  be  removed 
for  inefficiency  or  incapacity." 
(Throop  on  Public  Officers',  Sec.  374). 

THE    P()\\'E1{   AND   DUTY   OF   THE   EXECU- 
TIVE. 

In  pointing  out  the  pow^'r  of  t  lie  chief  executive 
of  the  State  to  make  removals  from  office  in  tlie 
class  of  cases  to  which  this  belongs,  the  Court  of 
Appeals,  III  ihc  Matter  of  (iudcu  (171  N.  Y.,  529). 
established  that,  given  jurisdiction,  the  power  is 
]nirely  executive  and  tliat  the  courts  will  "not  ex- 
amine into  the  merits,  for  they  do  not  concern  the 
courts."  This  view  was  reaffirmed  by  the  court 
iu  rroptc  V.  H)/<itt  (172  X.  Y.,  189).  There  is, 
therefore,  no  rule,  in  such  an  investigation  as  this, 
as  to  the  weight  or  preponderance  of  evidence,  nor 
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is  it  even  "necessary    that    the    order  of  removal 
should  specify  the  particular  acts  for  which  the 
removal  was  made." 
See  also 

Throop   on    Public    Officers,    Section 
396. 

Nevertheless  we  approach  the  conclusion  of  this 
proceeding  in  the  same  attitude  that  we  assumed 
at  the  outset  and  that  is,  as  stated  in  the  preamble 
to  the  charges : 

"If,  after  giving  him  an  opportunity  of 
being  heard  in  his  defense,  the  charges  ap- 
pear to  be  sustained,  then  we  shall  respect- 
fully request  Your  Excellency,  in  the  exer- 
cise of  the  poAver  conferred  upon  you  by  the 
Constitution  and  Laws  of  the  State  of  New 
York,  to  remove  said  Aliearn  from  his  office 
as  President  of  said  Borough." 

We  believe  the  charges  have  been  sustained  and 
we  therefore  prefer  the  request  for  his  removal 
from  office. 

The  petitioners  recognize  that  Your  Excellency, 
in  determining  this  case,  will  rightfully  be  guided 
by  the  resolve  that,  in  the  exercise  of  the  great 
power  conferred  by  the  constitution  and  the  laws 
on  the  Chief  Executive  of  the  State,  every  regard 
will  be  observed  by  you  for  the  rights,  not  only  of 
the  individual,  who  is  presented  in  these  charges, 
but,  as  well,  of  the  people  of  the  locality. 

We  fail  to  find  any  validity  in  the  possible  con- 
tention of  the  Borough  President  that,  as  an  elec- 
tive official,  he  is  entitled  to  any  greater  immunity 
than  if  he  were  an  appointive  official.  The  laws 
have  conferred  upon  the  people  of  the  borough  no 
other  means  of  choice  in  filling  this  high  office  than 
by  election  at  the  polls;  and  they  must  be  freed 
from  an  unfaithful  and  incompetent  incumbent  of 
the  office  quite  as  readily  as  if  the  Borough  Presi- 
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dent  were  appointed  by  the  Mayor  of  the  city  with 
power  of  removal. 

If  the  only  charge  that  could  be  brought  against 
John  F.  Ahearn  was  that,  at  the  time  of  his  elec- 
tion, he  was  merely  inexperienced,  it  might  be  said 
that  the  people  elected  and  re-elected  that  kind  of 
man  and  must  endure  him.  But  it  certainly  can- 
not be  maintained  that  they  must  suffer,  and  con- 
tinue to  suffer,  from  his  misconduct  and  neglect  in 
office,  if  there  is  power  anywhere  to  remove  him. 
They  have  the  right,  in  voting,  to  assume  that  re- 
moval will  be  the  fate  of  an  officer  against  whom 
such  charges  as  these  can  be  sustained.  The  exer- 
cise of  this  power  by  the  Executive  is,  in  our  judg- 
ment, clearly  analogcms  to  the  power  of  recall,  di- 
rectly exercised  in  other  jurisdictions  by  the  elec- 
torate itself. 

John  F.  Ahearn,  in  accepting  this  office,  assumed 
a  great  trust;  the  people  of  the  borough  are  en- 
titled to  its  faithful  discharge.  They  have  not  had 
it.  Charges  have  been  made  against  him  of  ser- 
ious misconduct  and  neglect  and  violation  of  law. 
Even  he  must  admit  that  he  has  had  the  '^fullest 
opportunity  of  being  heard  in  his  defense."  He 
has  not  met  these  charges.  The  decision  is  confi- 
dently remitted  to  your  hands. 

Dated  New  York,  N.  Y.,  November  12,  1907. 

Nelson  S.  Spencer, 
Charles  H.  Strong, 

Counsel    for   Petitioners. 
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